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I. NEGLIGENCE  
a. Quick history – from trespass �  case � Negligence 

o Scott v. Shephard; Brown v. Kendall 
 

    4 elements of Negligence: 

o Duty 

o Breach 

o Causation 

o Damages 

 
II. Breach: Did ∆ fail to exercise reasonable care? 

a. Reasonable Person Standard 

b. Calculus of Risk/Hand Formula 

c. Custom (to determine what constitutes reasonable care) 
o Medical Malpractice & Exceptions to Custom (Duty to Disclose) 

d. Criminal and Regulatory Statutes in seeing if ∆ exercised reasonable care 

e. Determining Reasonable Care/ Proving breach (Judge, Jury & Directed Verdict) 
f. Proof of Negligence 

o Role of the Judge/Jury 

o Res Ipsa Loquitur 
o In Anderson v. Cryovac 

 
III. Affirmative Defenses/∏’s Conduct Defenses � All BREACH issues 

a. Contributory negligence 
o Last Clear Chance – LeRoy Fibre 
o Use of self-protective devices – Derheim; Spier v. Barker 

b. Assumption of the Risk 
o Murphy v. Steeplechase (Flopper case) 

c. Comparative Negligence 
o Li v. Yellow Cab;  

d. Comparative Negligence & Multiple Parties  
o Joint/Several Liability – Am. Motorcycle Assn; Settlement Rules 

e. Vicarious Liability (Respondeat Superior) 
o Ira S. Bushey (drunken sailor); Petrovich v. Share (malpractice) 

 
IV. Causation 

a. Cause In Fact 

Negligence: When a ∆ engaged in “conduct which falls below the std est by law for protection of others agst 
unreasonable harm.” (p. 144) 

o When ∆’s conduct imposes unreasonable risk upon another, resulting in jury. (Don’t care about ∆’s 
mental state) 

o Balancing: Hand formula & utility of the risk 

o Reasonable Person: ∆’s conduct viewed under reasonable person standard 

o Negligence Per Se: Most courts apply negligence per se – when a safety statute has a sufficiently close 
application to the facts of the current case, unexcused violation of that statute by ∆ = negligence per se  

o ∏ must show that statute intended to guard against that very kind of injury @ hand 
o Res Ipsa Loquitur (thing speaks for itself): allows ∏ to point to facts and create an inference that ∆ was 

probably negligent 
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o Cause in Fact, But-For causation, Expert Evidence, Nesson 

o Joiner, Grimstad, Zuchowicz, Herskovits 

o Weaknesses in But-for Causation  
o Kingston, Summers v. Tice 

o Proportionate Liability, Market Share Liability 

o Sindell v. Abbott Labs, Skipworth 

b. Proximate Cause - Polemis 

c. Proximate Cause, Duty & Palsgraf 
 

V. Damages 
a. Recovery for Emotional Distress – also relates to DUTY 

o Dillon, Tobin 

 

VI. Duty 
a. No duty 

b. Duties of Owners and Occupiers of Land 

c. Gratuitous Undertakings 

o Moch, Marsalis, Erie RR, Coggs 

d. Special Relationships 

o Kline; Weirum v. RKO 

o Carrier v. Riddell;Tarasoff 
 

VII. STRICT LIABILITY 
a. Strict Liability/History 

o Rylands v. Fletcher 

b. Strict Liability & Abnormally dangerous activities 
o Indiana Harbor Belt; Spano  
 

VIII. Nuisance 

 

IX. Products Liability  
a. Products Liability & Negligence & Cardozo 

o MacPherson; Winterbottom v. Wright 
b. Strict Products Liability 

o Escola v. Coca-Cola Bottling Co. 
c. Products Liability & Negligence 

o Barker v. Lull; MacDonald v. Ortho 
 

X. Contract and Regulation as Alternatives 

 

XI. Intentional Torts 
 
 
 Is ordinary care being used by both parties? 

 
    Plaintiff  Defendant  Winner 
Ordinary Care used?  Y   Y   Defendant 
    N   Y   Defendant 
    N   N   Defendant 
    Y   N   Plaintiff 
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I – Trespass, Case, and History of Negligence [Class 2] 
 
Scott v. Shephard (squib case) 
Writ of trespass v. case:  it was a trespass because the ∆’s act was harmful and he knew 
this – so every act following his intial act was still considered part of his initial act (even 
if there were intermediary agents) and so the ultimate injury to ∏ was considered an 
IMMEDIATE consequence of ∆’s intial act.  

• Trespass: for redress of harm caused by defendant’s direct and immediate 
application of force against plaintiff’s person/property - IMMEDIATE 

**Man throws log into highway and it hits me, I call it trespass because it’s an 
immediate wrong 
• Trespass on the case (aka “case”): covers “indirect” harms not involving use of 

force, actionable at common law - CONSEQUENTIAL 
 

o Strict liability = you’re liable if your action ends up harming someone (Scott) 
 
Versus  
 
o Negligence = Has a “reasonable person” std (more like Brown v. Kendall) 

 
The point was – nobody could really figure out the difference easily, so we continued the 
system, did away with this and went into idea of negligence. So…  
 
Brown v. Kendall (dog fight; hit in eye) 
Facts: 2 dogs, owned by ∏ and ∆ are fighting. ∆ tries to separate them and raises stick 
over shoulder, hitting ∏ in the eye 
Holding:∏ has no burden of proof so not entitled to recover 

o First case to say ∏ has the burden of proof: 
o ∏ must show that ∆’s intention was unlawful or ∆ was in fault 
o Brings up idea of ordinary care – what prudent & cautious people would 

use to guard agst probable danger 
 
First case to adopt negligence as standard for non intentional harms – and then the 

∏ has burden of proof to be entitled to recovery – must show ∆’s INTENT to harm. 

Court says that if “… if it appears that the ∆ was doing a lawful act, and 

unintentionally hit and hurt the ∏ … [and] the ∏ fails to sustain the burden of 

proof, and is not entitled to recover” (p. 103).  
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II(a) – Reasonable Person Standard [Class 4] 
 
The reasonableness of ∆’s conduct is viewed under an objective standard:  

o Would a reasonable person of ordinary prudence in ∆’s position do as ∆ did? 
 
Things to consider: 
 

o Knowledge: 
o Doctors and other professionals held to a higher standard 
o Superior mental conditions are considered (Restatement § 287(b)) 
 

o Ability 
o Physical disabilities – hard to satisfy reasonable person std if you’re blind – 

so you’re held to same standard as a blind person, not reasonable person std 
o Mental disabilities- held to reasonable person std (insanity not an excuse 

unless they weren’t aware of condition before) 
o Children: held to reasonable person std if doing adult activities 
 

o Judgment 
o Even if you think you’re acting in your best judgmt, if it’s lower than 

reasonable person, then you can be held liable for negligence 
 
Holmes Argument (he is a Legal Scientist) 

o Objective std of care is better – everything would be a nightmare  
o But he also says it’s not fair if the law holds all ppl accountable to the 

same std – if there are things beyond their control that prevent them from 
acting with avg man’s std of care.  

� Inconsistent with Holme’s preference for rigid rules and not being 
subjective about anything [remember – Holmes = more power to 
judge, less pwr to jury] 

 
Feminist Argument (Bender’s critique of Reasonable Man) 

o Std created as “reasonable man” and even though now we call it “person” – it’s still 
in a masculine voice that pushes rights and efficiency and dehumanizes society 

 
Behavioral Propositions based on Community & Autonomy 

o Under Community, people should: 
o Look out for each other; not insist on rights in the face of human weakness; & 

share burdens of disaster 
o Under Autonomy, people should: 

o Take care of themselves; respect the rights of others; not ask for help if they 
fail to avoid injury 
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II(b) – Calculus of the Risk/Hand Formula (Class 5) 
Ask: Was there a way that the ∆ could have decreased the risk by taking precautions? And were 
those precautions inexpensive and worth taking, since they created huge benefit? 

 

HAND FORMULA 
B = Burden/Cost of prevention to ∆ for decreasing risk 
P = Probability of harm to ∏   
L = Cost/gravity of the harm/injury 
 
B< P*L  ���� Liability exists – ∏s want this  (little burden to take precautions, huge benefits) 
 
B> P*L ���� No liability – ∆s want this (burden of precautions is too high, not worth benefits) 
 
U.S. v. Carroll Towing: 
Facts: Carroll Towing moved barges and one of the barges broke away and hit a tanker.  If a 
bargee had been on board, it may have been possible to avoid any damage.  
 
Issue: Should the bargee have been required to be on board? 
Holding:  Hand created his formula: 

o Tests whether person exercised reasonable care – look at cost of safety 
measures/precautions and if cost exceeds the benefit, then don’t take the precautions.  
But if the costs are cheap, and benefits large, then you must take the precautions 

o Hand recognizes problems with it: Statistics never available, and even if they are, 
probability can vary with the injuries 

 
Critiques of Hand Formula 

o Hard to use unless one side so clearly outweighs the other – because you can’t get real numbers, 
the sides can’t be too similar, because then you can’t base your ruling on it 

o Too ambiguous – the more factors you consider, the more complex it gets, and loses usefulness  
o Measurement problems: 

o “Incommensurability” – by reducing everything to lowest common 
denominator, we don’t consider the values that people don’t place values on 

o How do you assign value to human life? 
o Treats all individuals as risk-neutral, even though some are risk-averse and risk-takers 
o Problems with marginal precautions – does that equal marginal benefits?  
o Tension b/w strict liability 
o Tranxn Costs: 

o Information costs 
o Bargaining costs 
o Policing costs 

o Externalities: Some people don’t consider the risks they pose to others 
 
TLIA Arguments – see also, pg. 15 
Posner: 

o Most people aren’t thinking in terms of “efficiency” 
o Negligence is most compatible with efficient use of resources (not strict liability) 
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Calabresi’s argument in support of strict liability (unlike Posner) 
o Who has the lowest tranxn costs? Business – because individuals lack info or 

understanding of analyzing, and undervalue risk  
o Judgment not whether cost of avoidance is higher/lwr than cost of accident, 

but whether the business made a cost-benefit analysis and then took right path 
o The person who is in the best position to make the cheapest precautions should make 

the cost-benefit analysis 
o Costs not adequately represented in the final product cost if we make 

consumers pay 
o Like Bramwell (businesses should be held strictly liable) and Holmes in Rylands v. 

Fletcher 
o More Utilitarian view 

Coase: 
o If someone wants you to stop – they should pay you to stop the activity 
o Let market handle itself 
o More libertarian view 

 
Fletcher/Epstein – moral philosophy vs. Posner/Calabresi – economics 
 
 
II(c) – Custom (Class 6) 

o An element of breach – a relevant factor, but doesn’t end the case (just because ∆ 
did or didn’t follow custom, doesn’t mean it was unduly dangerous) 

 
Ask: What was the custom [the way the activity is normally carried out in the trade/community?] 
 
Things to consider with Custom: 

o Treatment of custom:  
o Can be controlling (medical malpractice) or just relevant (TJ Hooper) 

o Compliance with custom 
o Maybe there’s no custom to comply with (∆ arguments) 
o Or custom can go beyond regulatory standards 

o Past arguments: 
o Reasonable person 
o Calculus of the Risk 

o Scope of Custom 
o Define the group against who the ∆s conduct will be compared. How many 

companies are included, factors to consider: geography, size of company, amount of 
waste, proximity to towns/water sources, internal safety standards. 

o Proof of custom (from experts, publications, investigation) 
o Other factors:  

o Geography 
o Expert testimony 
o Temporal (time/duration in that field) 
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T.J. Hooper – tugboat case 
Facts: ∆’s 2 tugboats towing ∏’s cargo.  ∆’s tugs didn’t have working/reliable radios that 
would’ve allowed them to rcv storm warnings.  2 warnings were broadcast and they would’ve been 
able to prevent loss to ∏’s cargo, if their radios had been working.  

o No law for those types of tugs to have radio sets on board, but the use of radios wasn’t new 
- radio use widespread and not too expensive to get – but not custom 

 
Holding [By Judge Hand]: Even if it’s not custom, courts ultimately determine what is required.  
Just because it’s not custom, doesn’t mean you’re not negligent.  In this case, it wasn’t a custom, 
but disregarding the importance of the radios was enough to hold them liable.   
 
Takeaway: “There are precautions so imperative that even their universal disregard will not 
excuse their omission” 

o CUSTOM NOT CONTROLLING 
o In this case, they just applied the Hand Formula – so court said that you should’ve looked 

at cost-benefit analysis and it was clear you should’ve taken this precaution 
 
 
MEDICAL CUSTOM � Custom is controlling in the medical field and expert testimony impt 
 
Lama v. Boras – doctor found negligent for malpractice 
Facts: Dr failed to prescribe widely accepted treatment with respect to ∏’s ailments.  
 
Holding: Expert testimony proved that ∆ was negligent because he didn’t follow standard 
practices.  Must show (and ∏ did show): 

1) What the basic norms of knowledge and care are that apply to general 
practitioners/specialists 

2) Proof that medical personnel failed to follow basic norms while treating patient 
3) Causal rltnshp b/w the act or omission of the physician and injury suffered by patient 

 
Takeaway: Doctor’s must use degree of skill and learning which is normally possessed and used 
by doctors in good standing in a similar practice in similar communities and under like 
circumstances 

o So treat other doctors as the standard, not the general reasonable person standard 
 

 
EXCEPTIONS TO RELIANCE ON MEDICAL CUSTOM (Informed Consent – Class 7) 
 
   Duty to Disclose: 

o Patients have the “right to self-decision” – must be given enough information to make an 
intelligent choice about his own treatment – so doctors must disclose that info 

o Physicians aren’t expected to discuss every small risk w/patients 
o Ask: What is: Reasonable under the circumstances? 

o Just should disclose: 
o What will happen to patient if he/she doesn’t undergo surgery 
o Alternatives to suggested treatment 
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o Material risks from suggested treatment 
� Material risk = if “a reasonable person… would be likely to attach 

significance to the risk” in deciding whether to undergo that treatment 
� Reasonable person = someone in a similar position to patient 

o Difficulties: how to know what the patient’s avg sophistication and understanding is 
 
   2 Exceptions to disclosure (when you just need to administer treatment – ok not to disclose): 

o Emergency: When patient unconscious or incapable of consenting and no relatives’ consent 
o See if failure to treat results in greater harm than proposed treatment – then go 

o Patient’s well-being (paternalistic notion) 
o Doctors should be careful w/this – shouldn’t withhold because dr doesn’t think it’s 

a good idea or for therapeutic reasons 
o Times when it might work: patient may not make a rational decision; it will hinder 

treatment; causes emotional harm to patient; tension w/patient’s right of choice 
 
   Causation Rqmt – was the harm caused by dr’s nondisclosure? 

o Hard to trust patient’s hindsight testimony (of course they’ll say that disclosure would’ve 
prevented them from consenting – because they know it causes harm) 

o Objective basis – would a prudent person in patient’s position have decided to go through 
with the surgery if proper nondisclosure had been given and he was suitably informed of all 
the perils? 

 
Helling v. Carey (case has lmtd influence – uses Hand formula to reject custom) 
Facts: Ophthalmologist failed to give a patient under 40 yrs a glaucoma test – that wasn’t the 
custom (custom only to give to people over 40 yrs old).  
 
Holding: Dr still negligent, even though he followed custom – the test was inexpensive and little 
risk to patient, but caused a great damage if not given.  
 
Takeaway: When the precaution is so imperative that not taking it could potentially be a serious 
risk, even though not taking the precaution is custom, courts have the right to step in and say the 
doctor is still liable for violating standard of reasonable care [Following custom could STILL hold 
you negligent – kind of like TJ Hooper, even if it’s not custom, you can still be negligent – 
basically, courts have the final word – if test is cheap and reduces hazards, courts say do it] 
 
Canterbury v. Spence (big case on disclosures) 
Facts: ∏ claims he wasn’t told of all the hazards of his back surgery so if ∏ didn’t want to take 
those risks, he had the right not to.  After operation, nobody was attending to ∏ so fell and was 
later paralyzed.  ∏ says could’ve prevented paralysis if he had been better informed. 
 
Holding: Dr violated duty to disclose and hospital responsible for leaving ∏ unattended 
 
Takeaway: Dr.s have a duty to disclose to their patients material risks 
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II(d) – Criminal or Regulatory Statutes (Class 9) 
 

o Violation of a statute = negligence per se 
o Negligence per se + allowing excuses = treating violation as prima facie case of 

negligence 
o Only violation of a statute by itself not necessarily negligence 
o State could create a statute that says: if you violate, you’re negligent 

o But unless spelled out, it’s just a violation of regulation, doesn’t = negligence 
� Martin v. Herzog – victim killed in car crash, but was driving buggy w/o 

lights in violation of statute.  Cardozo: negligence doesn’t always equal 
contributory negligence and victim doesn’t forfeit right to damages 

 
Sometimes compliance with statute doesn’t free from being held liable – the statute could be at lwr 
std than what reasonable care requires 
 

Significance of statutory violation: 
o Legislature is defining what is reasonable conduct and incorporating their stds into law 
o Value (kind of like same argument for why courts rely on precedent!) 

o Fair and predictable – outcome isn’t arbitrary 
o Judicially efficient 

o Who enforces statutes? They both hold mobilization of law (these ppl decide legal stds!) 
o Criminal prosecutor – if criminal statutes 
o Administrative official – if regulatory statutes 

 
Interpreting Statutes: 

o Interpret the language – look at either the words themselves or context (other related 
sections of same statute or relationship w/similar statutes) 

o Look to purpose of the statute (like can’t say if a minor causes a fire with cigarettes, then 
the store that sold to the minor is liable for the fire – only liable for selling cigs to minor 
and the harm that arises out of what statute intended to prevent – nothing to do with fires) 

o Base on legislative history and historical, cultural, political context 
o Tension b/w courts and legislature – should courts fill in the gaps where legislature didn’t?  

o Should courts interpret what they think the legislature meant, or leave it to legis? 
 
Should statute be used? 
 Test for using:  [Restatement 3rd, § 14 – Statutory Violations as negligence per se –pg. 229] 

1) ∆ violated a statute 
2) Statute designed to protect against the same type of accident that ∆’s conduct caused 
3) ∏ falls w/in the class of persons the statute was designed to protect 

 

Excuses of violating statute 
o Neither party knows nor should’ve known of the need for compliance 
o Unable after reasonable diligence to comply 
o Emergency or Incapacity 
o Compliance would’ve created greater risk of harm to actor or others 
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II(f)(i) – Proving Breach/Determining Reasonable Care -  Role of Judge & Jury and Directed Verdict  
(Class 10) 
 
Directed verdict means: 

o Even if jury construes evidence to favor ∏, they will still find for the ∆ – can’t prove that ∆ 
failed to exercise reasonable care 

o Not enough (insufficient) evidence for a reasoning jury to find that ∆ failed to exercise 
reasonable care – even if jury views evidence most favorable to ∏ 

o So basically – you stop it from going to a jury 
  
Think about Role of Judge v. Role of Jury: 
 
Holmes – Legal Science: 

o Legal Science = Wants to systemize legal tort law & have set rules 
o More power for judge to est rules – doesn’t matter if juries agree or not 

o Juries destroy the idea of set rules (and they might have hindsight bias – just 
looking back on ∆’s conduct, they will automatically assume negligence since they 
know accident occurred) 

o Judges have more experience and understand std of care better than juries 
o Under this formula – judges set the std – and Holmes says that because the judge is 

applying it, more predictable than the jury � but what would prevent judge from 
being arbitrary?  2 sides to this argument 

o Advantages (same arguments as for precedent and strict liability): 
o Uniformity, no problems of variance, predictability, fairness, judicial efficiency 

 
Cardozo – Legal realism 

o Compare to Holmes 
o Unlike Holmes, he thinks the reasonable person std of care in railroad cases 

(getting out of car & looking) is too much and not feasible 
o Disagrees that there’s a certain set of legal science and principles that people 

should always take into account 
o Legal realism = there’s some standards to follow, but can change with the circumstances 
o Anti-universalist � things change over time so 1 universal rule can’t dominate 
o Advantages: 

o Flexibility to change with the times and circumstances 
o Community attitudes and practices easily introduced into the law 
o Recognizes sometimes fixed rules are unreasonable 

 
Role of Judge and Jury in Anderson v. Cryovac 
 
Judge Skinner played a very active role in the trial:  Legal Scientist 

i. His questions which he presented to the jury after the first part of the trial were perhaps overly 
involved and complicated.   

ii. He inserted too much of himself into the process. He used the questions to control the jury. 
iii. The way in which he treated the lawyers, in particular Schlictmann, could have influenced the 

jury. 
iv. He trifurcated the trial and required causation be proved first; did not let the jury get a sense 

of the bigger picture. 
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1. Daunting case for jury- limit testimony to 4 hrs/day w/ few weeks off during trial. 
2. Other lawyer say Skinner typically solicitous of jurors. 

a. Spent a lot of time individually questioning potential jurors in jury selection  (p.148)  
b. Skinner did allow jurors to ask questions through him (p. 628) 

3. Way judge forced case to be tried in two parts took away jury’s ability to use community values and 
perspectives in the decision making.  Made it confusing.  Took out humanization of the problem. 
a. Woburn families didn’t get what they most wanted – to hear their stories told. 

4. Skinner wanted to be in charge of the ruling.  There was a chance the jury might rule against his views.   
a. One way to eliminate some power of the jury was to take away the personability of the case. 

5. Skinner thought use of jury would make using experts more difficult because would need to be explained 
more than once to some jury members. (p. 588) 

6. Through his 4 questions at the end of the trial, Skinner made it especially difficult for the jury to decide if 
there was negligence.  It was almost as if he was trying to either get a hung jury or through the nature of the 
questions, convince them there was not a preponderance of evidence to decide against the D’s. 

7. Skinner on Holmes and Cardozo:  
o Holmes says the jury can help the judge make a decision she is not capable of as well as the general 

public may be (p.270).  Skinner would disagree with that, but agree with Holmes’ later remark that 
after a judge has been on the bench long enough, she should be able to gradually use the same common 
sense that a jury would.  Holmes, and I believe Skinner, say that the judge will progressively be able to 
rule w/o taking the opinion of the jury.  Holmes also says that the standard of conduct should be 
determined by the courts. 

o Cardozo says that even though standards are developed by the jury, they arise from the facts of life.  
He goes on to say caution needs to be taken in framing standards so as to keep them from being 
completely concrete and not open to exceptions.  Cardozo believes that the use of the jury is 
instrumental in allowing exceptions to the standards of conduct.  I believe Skinner would disagree with 
giving the jury that sort of power over rules of the court. 

 
 
II(f)(ii) – Proving Negligence: Res Ipsa Loquitor/“The Thing Speaks For Itself” (Class 10/11) 
 

o The mere fact that the accident occurred raises the inference of ∆’s negligence 
o Use when ∏ wants to est ∆’s negligence by circumstantial evidence 

o So if no evidence, but accident occurred – use res ipsa 

o Burden of proof moved to ∆ to prove he exercised reasonable care  
� Could blame on act of God –something other than ∆’s negligence responsible 

3 Formulations: 

 

1) Prosser 

2) Restatement § 328(D) 

3) Wigmore 
 
Prosser’s Formulation (courts usually use this one) – pg. 263 

1) Event must be of some kind which ordinarily does not occur in absence of someone’s 
negligence 

2) Must be caused by an agency or instrumentality w/in the exclusive control of ∆  
3) Must not have been due to any voluntary action or contribution on the part of ∏  
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Explaining Prosser: 
o Unusual occurrence (so can’t occur w/o negligence) – usually there wouldn’t be a 

problem (like w/surgery), but there’s a problem now, so assume someone messed up 
o Who is in physical control – folding chair example (even though the ∏ had control 

of it when he was sitting, so ∆ was in control during inspection) 
i. Invites argument that if ∏ had control/possession of item at time of injury, 

then ∆ shouldn’t be liable, but response to that: injury itself wasn’t ∏’s fault, 
if ∆ mftd it, then they are responsible for the cause of injury 

o No contributory negligence (voluntary action) from ∏ (eliminates any 
contribution of 3rd parties) 

o Some similarities to strict liability 
 

Restatement 2nd of Torts § 328(D). Res Ipsa Loquitor  
1) It may be inferred that harm suffered by ∏ is caused by ∆’s negligence when: 

a. Event is of a kind which ordinarily doesn’t occur in absence of negligence 
b. Other responsible causes, including the conduct of the ∏ and 3rd persons, are 

sufficiently eliminated from evidence 
c. The indicated negligence is w/in the scope of ∆’s duty to the ∏  

2) Function of the court to determine whether the inference may be reasonably drawn by the 
jury or whether it must be necessarily drawn 

3) Function of jury to determine whether the inference is to be drawn in any case where diff 
conclusions may be reasonably reached 

 
Explaining Restatement § 328 

o Same as Prosser – doesn’t occur w/o negligence (circumstantial proof is ok) and eliminates 
3rd parties’ contribution 

o Different than Prosser – just has to be w/in scope of ∆’s duty to ∏ (doesn’t have to be w/in 
exclusive control of ∆) – like idea of foreseeability  

 
 
Wigmore’s Formulation 

1) Ordinary circumstances:  no injury absent careless construction, maintenance, or 
use. 

2) Both inspection and use in hand of ∆ at time of injur 
3) Injury would have happened absent ∏’s conduct 
4) True cause accessible to ∆, not to ∏  

 
Explaining Wigmore’s 4th element: 

o Compare to Ybarra (medical case where the ∆s were the doctors in the surgery 
and ∏ was unconscious, but after surgery ended up having paralysis – so it was 
clear something went wrong in the surgery): 

o PRESUMPTION = True cause of injury accessible to ∆ but not known to the ∏ 
� Like a balloon – if ∆ says something to contradict it, it can be popped 
� Overshadows inference, but also easily popped 
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� Forces person in the best position to know what happened to actually 
come forward and explain (like in surgery, this was the ∆s because ∏ was 
unconscious) 

� So if ∆ doesn’t say anything, ∏ wins automatically (basically – guilty til 
you’re proven innocent)  

• ∆ doesn’t have to say ∏ is totally wrong, just create doubt 
• ∆ should just come up with something to say that ∏ shouldn’t 

automatically win 
• But inference stays and goes to jury  
• So if ∆ wants to say he’s def innocent, should provide more than 

the one thing that popped presumption balloon 
 

o INFERENCE = Res Ipsa 
� Brick – Harder to get rid of and can go to the jury 
� ∆ has to show more proof or the jury can make the inference that he’s guilty 
� Once presumption is gone, inference still sticks around so ∆ has to prove his 

case or is held guilty 
� Avoids ∆’s motion for directed verdict – tells jury: look at circumstantial 

evidence – even though no hard proof, ∆ shouldn’t get directed verdict 
 

 
III(a) – Affirmative Defenses: Contributory Negligence & ∏’s Conduct (Class 13/14) 
 
Contributory Negligence & Last Clear Chance Doctrine 

o Contributory negligence = could be a complete bar to ∏’s recovery, even if ∆ 

was negligent 
o Conduct on the part of the ∏ which falls below the standard to which he should 

conform for his own protection 
 
o Legally contributing cause if, but only if, it is a substantial factor in bringing 

about his harm and there is no rule restricting his responsibility for it 
 
o The rules that determine causal relation b/w the ∏’s negligent conduct & resulting 

harm are same as those determining causal rltn b/w ∆’s negligence & resulting harm 
                                                                                                                                                                                        

o Duty to yourself – since risk of harm is only to yourself (the ∏) 
o Compare to negligence – ∆ has duty to public, since risk of harm is to them 

 
Not always a good defense: 

o Contributory negligence in the workplace not always fair (Gryerman) 
o Employee afraid to lose his job by complaining of dangerous conditions 
o Can’t ask employee to assess risks of harm – that should be employer’s job 

o Emergencies/Private Necessity 
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o If a person ran into the path of a speeding car because he was escaping a 
gunman, then the person was acting like a reasonably prudent person and 
not contrib. neg 

o Inability to control actions 
o Narcotic Rehab Center case – ∏s were addicted and couldn’t control their 

actions in drinking ditto fluid when they got into the printing room. So rehab 
center should have been less negligent – can’t blame ∏s for their addiction. 

 
Last Clear Chance Doctrine 

o The 2 §’s below can be contradictory – does it really matter if the ∏ is helpless or 
inattentive?  It might not matter because if you don’t see the oncoming train 
because you’re inattentive, then you’re basically helpless.   

 
Restatement 2

nd
 § 479 Last Clear Chance: Helpless ∏ (pg. 310) 

A ∏ who has negligently subjected himself to a risk of harm form the ∆’s subsequent 
negligence may recover for harm caused thereby if, immediately preceding the harm, 
 
(a) the ∏ is unable to avoid it by the exercise of reasonable vigilance and care, and 
(b) the ∆ is negligent in failing to utilize with reasonable care and competence his then  

existing oppty to avoid the harm when he: 
(i) knows of the ∏’s situation and realizes or has reason to realize the peril 

involved in it or 
(ii) would discover the situation and thus have reason to realize the peril, if 

he were to exercize the vigilance which it is then his duty to the ∏ to 
exercise 

 
Restatement 2

nd
 § 480 Last Clear Chance: Intattentive ∏  

1) a ∏ who, by the exercise of reasonable vigilance, could discover the danger 
created by the ∆’s negligence in time to avoid the harm to him, can recover if, but 
only if, the ∆ 

a. knows of the ∏’s situation, and 
b. realizes or has reason to realize that the ∏ is inattentive and therefore 

unlikely to discover his peril in time to avoid the harm, and 
c. thereafter is negligent in failing to utilize with reasonable care and 

competence his then existing oppty to avoid the harm. 
 

���� Fuller v. Illinois Central – Old man who didn’t see oncoming training and it hit him.  
The train could’ve stopped but didn’t.  Court said the RR was reckless, so even though the 
∏ was contributorily negligent, since ∆ had the last clear chance to avoid the accident, 
notwithstanding the ∏’s negligence, ∆ is still considered solely responsible for accident 
 
Contributory Negligence Cases 
 
Gyerman (employee injured while unloading fishmeal sacks in unsafe wk envmt) 
Facts: ∏ was ∆’s employee.  ∆ was negligent in having an unsafe work envmt.  ∆ claims 
∏ was contributorily negligent – he knew that there were dangers and he didn’t stop wkg 
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Holding: ∏’s negligence was solely in his failure to report dangerous conditions to his 
supervisor, but ∆ still had a duty to keep the work envmt safe – no proof that reporting 
would’ve fixed the condition and prevented injury (since he’d complained to diff 
manager before and was told nothing would happen) 
 
Takeaway: 

o Important to describe ∏’s actual negligence – it may not be contributory 
o Show causal link b/w injury and ∏’s contributory negligence 

 
LeRoy Fibre (stacks of flax) 
Facts: ∏ stored his flax (stacks of straw) on his own property but still close to RR tracks.  
A passing train made sparks (due to its negligent operation by employees) and wind 
carried it to flax, and started a fire.   
 
Holding: ∏’s use of his land was his right and didn’t interfere w/RR’s operation so can’t 
use contributory negligence.   
 
Takeaway: Holmes says: contributory negligence all about degree – could ∏ have 
inexpensively pushed his stacks away? Maybe he should’ve done it.  But consider that ∏ 
has a right to do whatever he wants w/his own property 
 
Holmes opinion of relationship b/w negligence and contributory negligence: 

o Says we should account for variations and degree – and for jury to decide 
o Different than his usual line of thought – that we should have fixed rules 

o In LeRoy Fibre – Negligence all about the degree (not at the pt where we can use 
fixed rules right now) 

 
Economic Arguments (see also – pg. 6) 

o Coase, Problem of Social Cost 
o Argues more for K theory 
o Economic Model: Causal Nihilism 

� Rule of liability doesn’t matter in determining how much of the 
activity takes place 

o Coase doesn’t take into account the real world in his economic model 
� He assumes: free & perfect info, no costs of bargaining and 

policing (that parties always follow their deals) 
 

o Posner, Calabresi, Pigovian theory and Bramwell all similar: 
o Farmer in LeRoy shouldn’t have to pay for RR’s negative externalities 
o Argue more for resolving issues through tort law/legal theory 
 

o Fletcher & Efficiency � Libertarian and Utilitarian concept 
o People get what they want – vote with your $$ � $1=1 vote 

o Fletcher & Externalities: 
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o Internalize costs in the price, so it reflects any liability, taxing the activitiy, 
other forms of regulation that impose costs  

 
Use of Self-Protective Devices (Class 14) 

o Factors courts will consider in deciding if failure to use a seat belt was 
contributory negligence: 

o Contributory vs. Comparative Negligence: 
� If it’s just contributory negligence state, then it would bar ∏’s right 

to recovery and some states think that’s unfair (because the ∆ was 
still negligent – and ∏ just not using seat belt should bar recovery) 

� If it’s comparative negligence, then you could divide the 
negligence among ∏’s negligence (in failing to use seat belt) and 
∆’s negligence (like speeding/running a red light/etc) 

o Mitigation of Damages: did not wearing seat belt really contribute to accident? 
o No statutory duty to wear seat belts, so can’t hold ∏ accountable  

Cases 
Derheim v. N. Fiorito 
Facts: ∆ made a left turn violation and hit ∏ and ∏ wasn’t wearing a seat belt 
Holding/Reasoning: “Seat Belt Defense” does not work in this case – ∏ not held 
accountable for what he failed to do (buckle up) before the accident occurred 
 
Compare to  
 
Spier v. Barker 
Takeaway: Nonuse of a seat belt can be used by jury to decide the amount in damages 
but not to decide liablity 
III(b) – Affirmative Defenses: Assumption of the Risk & ∏’s Conduct (Class 15) 
 
Assumption of the Risk doctrine 

o ∏ knows and appreciates the danger of the risk (Flopper case) 
o More subjective – looks at individual 
o Vs Contributory Negligence – where there’s an objective doctrine 
o Defense based on consent (tie in Fletcher’s article – consent part of law) 

� Must be voluntary 
o Sometimes you wonder why it’s a separate doctrine because if you split it up, it 

can be divided into 2 areas we’ve studied: 
1)   No breach of duty = ∆ did nothing wrong since ∏ assumed a risk  
2) Contributory negligence = ∏ exposed themselves to unreasonable risk of harm 

o But there’s more beyond just these 2 doctrines that makes assumption of risk necess 
 
Arguments to make to say ∏ didn’t assume risk: 

o It was a K of adhesion and there was discrepancy in bargaining power – the ∏ 
only consented because there was no other choice (like Pepper case where woman 
has to agree to arbitration or she couldn’t get oral contraceptives) 

o Invalid because of public policy 
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Voluntary Assumption of the Risk: Restatement (Second) of Torts, §  496E 
 
The plaintiff’s assumption of the risk is not voluntary if the defendant’s tortious act has 
left the plaintiff with no reasonable course of conduct  
1) to avert harm to the plaintiff or to another or  
2) to exercise or protect a right or privilege of which the defendant has no right to 
deprive them plaintiff. 

Murphy v. 
Steeplechase  

∏’s defense ∆’s defense 

Assumption 

of the Risk 
• Define Narrowly: Have a desire to 

narrowly interpret the risk that you 
know and appreciate 

o Like for Flopper – the ∏ 
knew that he was expecting 
to fall, but not serious injury 

• Define Broadly: Amusement park 
would define the ride as smoothly 
operated and well-maintained, and 
that the ∏ was unusual in 
expectations of safety – nobody else 
was like that.  

Voluntary • Surrounding circumstances limit 
the choice: Focus on all of the 
pressures that have come together 
to coerce the ∏’s choice – that 
basically, there was no other choice 
basically 

• ∏ had a choice: Focus on the fact 
that ∏ did have a choice and that 
their decision was to expose 
themselves to the risk.  We make all 
kinds  of choices where alternatives 
aren’t necessarily pleasant, but that 
doesn’t mean that there’s no choice, 
it just means that it’s not always a 
happy choice.  But you always focus 
on ∏’s ability to make a decision. 

 
Murphy v. Steeplechase Amusement (Flopper Case) – pg. 322 
Takeaway: Cardozo found that Π had no action because the injury complained of was 
the very hazard that was invited and foreseen and one who takes part in such sport 
accepts the dangers that inhere in it so far as they are obvious and necessary. ∆ was not 
negligent, there was no duty owed, the risk was inherent in the activity (the amusement 
park ride clearly “flopped”).  Flopper not doing anything unusual in flopping and creating 
risks – that was part of fun of riding it and ∏ knew this. 
 
Lamson v. American Axe 
Takeaway: Employee (∏) complained of dangerous hatchets to ∆ (employer) and when they 
fell and injured ∏, the ∏ had no right to complain.  Holmes: ∏ stayed and took the risk.  
Once an employee knows of the risk, he doesn’t have a claim if injured- but raises ?s: 

o Ask this question though – is an employee’s assumption of risk really voluntary? 
o Maybe employee didn’t want to get fired so he had to stay there – Holmes = elitist 
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III(c) – Affirmative Defenses: Comparative Negligence (Class 16) 
 
Comparative negligence 

o Rejection of contributory negligence’s “all-or-nothing” approach 
o Can split liability among joint tortfeasers and even say ∏ had some negligence 
 
o Pure Comparative Negligence 

o Like CA – allow injured party to recover something no matter how much 
of the injury ∏ is responsible for 

o Thus, ∏ can recover 20% of injury even if they’re 80% negligent 
 

o Qualified Comparative Negligence 
o Allow recovery only when ∏ is less than 50% negligent 
o If ∏’s negligence is greater than the ∆’s, then ∏ is barred from recovery 
 

Whose negligence is the ∏’s negligence compared to if you’re looking at comparative 
negligence schemes? 

o Wording of Statute is Important- does it say persons or person? If singular Π 
can only compare to negligence of each ∆, and could not recover as easily as if it 
were combined negligence of the ∆s (persons – plural in statute) 

o Negligence of all other parties from whom recovery is sought (MA 
Statute)- permits recovery from multiple “persons” (∆s) under qualified 
comp. neg. – you compare to all ∆s 

o Negligence of each party from whom recovery is sought (Wisconsin 
Statute)- does not permit the Π to recover from multiple ∆s under 
qualified comp. neg. – you compare to each ∆  

o Tensions with legal realism 
o Problems with comparative negligence: 

o Juries can assign haphazard random percentages of liabilities  
o How do you determine degrees of fault? 
o Gives judges less control (Holmes does NOT like comp neg) 

o But comp neg takes into account other tort doctrines of: 
o Assumption of risk – still look at ∏’s assump of risk 
o Still use sealt-belt defense: 

� Could not wearing a seat belt be a bar to recovery/ 
� It’s not a complete bar to recovery b/c in Derheim, there was no 

statute requiring it (in WA) 
� Not wearing the seat belt isn’t the cause of the accident – so you’re 

not contributing to it 
� But when you’re doing damages, you could use seat belts 
� But not wearing a seat belt doesn’t bar a claim for negligence 

o Gives workers some responsibility for their own safety-related behavior 
but encourages them not to work under unsafe conditions 

o Last clear chance unnecessary (since that doctrine says ∏ isn’t barred 
from recovery if ∆ had last chance – and in comp neg – not dealing with 
barring ∏ from recovery) 
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Li v. Yellow Cab  
Facts: ∏  was crossing 3 lanes of oncoming traffic  and ∆’s driver was speeding and hit ∏ 
Holding: CA Sup Ct said legislature’s statute that said courts could only use contributory 
negligence (which barred ∏ from recovery) was outdated.  So court overrode legislature.  
 
Courts v. Legislature: 

o Should courts have the right to change legislature’s laws? 
o Yes (arguments for courts having pwr): 

o Courts can see how previous rule not working 
o Courts are the only ones who can find out facts 
o Courts est contributory negligence, so they should be able to strike down at will 
o They are the experts of law 

o No (change beyond institutional competency of courts – leave to legislature): 
o If legislature wanted to make change, they can do it – court should only go as 

far as interpreting leg’s intent 
o Leg can see bigger picture and don’t think about specific facts, but overall 

changes and public policy implications 
o Democratic authority – they are elected so they should be deciding pub policy 

 
 

 
III(d)(i): Multiple Parties & Comparative Negligence: Joint & Several Liability (Class 17) 
 
Joint Liability: 

o When there’s a single indivisible injury imposed on ∏ and hard to decide 

which part of harm one ∆ caused and how much 
o Indivisible liability so indivisible payout 

 
o Each of several ∆s is responsible for the entire loss that they all caused in part 

o So if the other ∆s can’t pay and you’re a ∆, you could end up paying entire 
amt – ∏ can recover entire amount against 1 or all of ∆s 

o ∏ can divide recovery any way he wants 
o ∏ could recover full judgment from any of the ∆s 

o ∆ has burden of proving how much of injury he caused (like if you say you didn’t 
cause any part of the injury, you, as the ∆, must prove this) 

o The ∏s want this so they will get paid if any ∆ is insolvent 
o The risk that one of the ∆s can’t pay falls on the other ∆s 

 
Several Liability: 

o Holds each ∆ for only his proportionate share of the loss (injury not divisible) 
o ∆s want this because they don’t want to pay more than their proportionate share 

o But the risk that one of the ∆s can’t pay falls on the ∏  
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American Motorcycle Association v. Superior Ct 
Takeaway: Joint liability shouldn’t continue under a pure comparative scheme because 
∆s should be liable based on their degree of fault 
  � If you’re using comparative negligence, then you split up negligence b/w ∏ and ∆ – but if 
multiple ∆s, and you also have joint liability, then AMA said it’s unfair to make 1 ∆ pay for 
the rest of ∆’s shares (which is what would happen if joint liability allowed to continue) – they 
want to divide up fault based on comparative fault (even tho injury indivisible) 
 

o Court in AMA v. Superior Ct said that if a tortfeaser is joint,  you’re still liable for 
the entire injury, and it doesn’t release you from joint liability, even if you can 
assign a percentage to another negative party 

 
Settlement Rules: 

 
o Under Pro Rata:  

o The judgment split equally among all the ∆s 
 

o Under Pro Tanto (∏ likes this) 
o ∏ gets = Total Damages – Good faith settlement dollar amount 
o Doesn’t change overall amount that ∏ gets, but could be to the detriment 

of other ∆s (may have to overpay if you don’t settle) 
o ∆s who didn’t settle stuck with the remaining amount 
o Encourages settlement 
 

o Proportionate (∆ likes this) 
o ∆s who didn’t settle are only responsible for the %-age of fault attributed 

to them 
o ∏’s recovery reduced by amount of proportion of liability determined of 

the set of Ds determined at trial 
o Like several liability – the P may not recover all of damages if not all Ds 

are brought into case 
o Could discourage settlement 

 
III(e): Vicarious Liability (Class 18) 
 
Vicarious Liability (aka- Respondeat Superior) 

o Where one person (like employer) is responsible for the wrongful acts of another by virtue 
of some status connection 

o Even if employer exercised reasonable care in hiring/screening/supervising 
employees, they can still be liable for employee’s negligence  

o Sounds like strict liability 
� ∏ gets recovery w/o negligence on employer’s part 
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Arguments for vicarious liability: 
o Compensation 

o Employer is superior risk bearer and has more $$ so better chance that ∏ will get 
compensated (employee more likely to be insolvent) 

o Cost-spreading � more efficient 
o Spread costs of litigation across the business so one individual employee doesn’t 

pay for it all 
o Accident reduction 

o If you know you’re going to be liable for accidents of your employees, you’ll do the 
max amt you can to take extra steps to prevent accidents 

o Problems of proof about with employee is negligent 
o If you can’t exactly pinpoint person responsible, then you can at least hold the 

employer accountable 
o This way, ∏ still has a claim even if they don’t know exactly who is responsible 

 
Ira S. Bushey & Sons (Drunken sailor case) 
Facts: Drunken sailor returning from shore leave late @ night and turned some wheels on 
a drydock wall that control flooding; this caused the ship to partially sink and parts of the 
drydock sank – owner (∏) sued the employer (the gvt) for damages. 
 
Holding (delivered by Judge Friendly):  

o Move past the motive test which is too policy/big picture focused (which asks if 
the employee had a motive to help his employer when he committed these acts) 
and focus on foreseeability 

o Employer should be charged because employee’s actions were foreseeable 
o Doesn’t matter that precise actions not foreseen, but clear that human 

nature and carelessness come w/the job (esp that sailors get drunk and 
employer knew this) – should’ve taken more precautions 

o Not everything the sailor did would make the gvt accountable: if he set fire to a 
bar while ashore, it’s part of his “domestic life” so not w/in employer’s reach 

 
Petrovich v. Share (Malpractice suit) 
Facts: ∏ suing physician & others for negligence in failing to timely diagnose oral cancer 
Holding: HMO can be vicariously liable for negligence of its independent-contractor 
physicians since they’re giving apparent and implied authority – and making itself seem that 
they were responsible for these doctors as their “employees” 
 
Application to sexual harassment and HMOs/health care providers 
 
SCOTUS applies a diff test to sexual harassment than Bushey and Judge Friendly: 

o SCOTUS adopts motive test:  
o Look at motive – employee is acting for their own motives and not for any 

employer’s interest, so employer not liable 
o Bushey would say employer should look at some personal qualities and be 

liable for hiring someone could be expected to sexually harass 
o 2 types of sexual harassment 
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o Quid pro quo: tanglible employmt actions taken as a basis for rewards/threats 
� Like – if you don’t give in, I’ll fire you (clear sexual harassmt) 

o Hostile envmt:  
� Employer creates a hostile envmt though no exact action  

o Affirmative defenses to sexual harassmt: 
o Did employer use reasonable care to prevent/correct harassmt? 
o Victim unreasonably failed to take advt of preventative/corrective measures 

 
HMOs and Vicarious Liability 

o Apparent authority (ostensible auth):  
o Bound also by authority it appears to give 
o Prove 2 things: 

� Holding out 
• HMO held itself out as healthcare provider – didn’t inform 

patient that care is just dependant on indpt contracting dr’s 
� Justifiable reliance 

• Patient justifiably relied on HMO to give good health care, so 
could assume all the doctors that she had to pick from 
HMO’s list were good doctors 

• HMO could say – no, patient gets to choose her own dr so 
why should they be held responsible 

o Also can say that she chose the HMO – she could’ve 
gone to someone else if she didn’t like list of dr’s 

o Implied authority 
o Where alleged agent retains the right to control the manner of doing the work 

(vs. apparent – you’re giving authority to employee, not retaining right) 
o Court says HMO retains right to make decision about what healthcare is 

“medically necessary” 
� Even if employee/dr doesn’t feel constrained, if employee/dr didn’t have 

full control, then that = implied authority 
o HMO will say that they have no control of dr’s exercise of medical judgment 

 
In emergency room setting: 

o Vicarious liability would make attending surgeon responsible over the entire team of 
surgeons, even if he’s using reasonable care in carrying out his authority 

o Essentially holds supervisor strictly liable 
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IV(a)(i) – Causation: Cause in Fact (Class 20) 
 
Cause in Fact: 

o ∏ must show that ∆’s conduct was the “cause in fact” of the injury 
But-for: 

o Usually cause in fact means that ∏ must show that “but for” ∆’s negligent act, injury 
wouldn’t have occurred 

o Sine qua non = but-for test 
o ∆’s conduct is the/a cause of ∏’s injuries if you can say: 
o “Had the ∆ not conducted himself in this manner, the ∏’s injuries wouldn’t 

have resulted” 
o Must show 

o Substance (Capable of causing this harm) 
� Implications of Daubert and Joiner – whether the expert testimony is 

good enough and can establish causation 
o Source (∆ and not someone else caused this harm) 
o Exposure (∏ exposed to substance in a way that caused injury) 

� Did exposure = injury? 
 

Main Points with Cause in Fact 
o Linkage test 

o Link ∆’s negligence w/∏’s injury 
o Factual in nature 
o Burden on ∏  
o Omissions difficult 

o Like Grimstad and omission of life-savers 
o Factual in Nature 
o Substantial role for policy 

o Want to enforce rules of behavior (like Zuckowicz – don’t want to give doctor’s 
a way out if they prescribe overdose, even if it’s not 100% linked) 

 
Importance of Evidence (General Electric and Nesson in Agent Orange meets Blue Bus) 

o Judges can really control a case through what they choose to allow as evidence 
o According to Daubert, there’s 4 standards for allowing expert review: 

o Testing: can the premise be subject to actual testing? 
o Peer review: to what extent has theory undergone review? 
o Potential rate of error V 
o General acceptance: accepted in relevant scientific community? 

o But can argue (like Justice Steven’s dissent and Nesson in Agent Orange) 
o Experts aren’t conducting “junk science” 
o Tensions b/w scientific proof and legal proof (which is just “preponderance of 

evidence) 
� In law, we tell what was probable, not necessarily what actually 

happened – can’t prove every detail according to scientific standards 
� According to Nesson: sometimes, improbable results are acceptable 
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o In Agent Orange litigation: Judge Weinstein didn’t allow opt-out ∏s (soldiers in 
‘Nam who believed they’d suffered from US gvt’s use of Agent Orange) – he 
gave summary judgment to ∆s b/c he said studies failed to show causal link 

� Nesson says in response: Shouldn’t base causation on hard-edged 
scientific proof 

o In evidence article, Nesson says: Legal system doesn’t conjoin elements of a 
case – legal system allows us to produce single most probable story (that’s our 
goal) � you then want public to adopt this case/story as behavioral norm 

 
Legal proof should vary from scientific proof 

o Our job in court is to take the available info in this moment of time and decide what 
is right 

o Law is more humane than saying – wait another 50 years to see what exposures to 
these chemicals can actually be proven to do 

 
TLIA: Causation one of the last elements created by legal superstructure (a result of legal 
realists) 
 
New York Central RR v. Grimstad (Drowning man & life savers case) 
Facts: ∆ charged w/failure to equip a barge w/life-savers and other equipmt which the ∏ 
claims caused Grimstad, who had fallen into the water, to drown. 
 
Holding: Must look at other factors that caused ∏’s injury to determine that ∆’s negligent was 
actually the cause in fact of ∏’s injury/death 

o In this case, there were lots of other things that could’ve caused ∏’s death, so you can’t 
say that but-for ∆’s conduct, ∏’s death wouldn’t have occurred 

o ∏ didn’t know how to swim 
o Wife probably wouldn’t have been able to get him life saver in time anyway 

(and even if she had, no guarantee that he would’ve been able to grab it) 
o ∆’s negligence is too speculative to hold him liable 
o This case was an omission (lack of life savers) 

o Omissions are difficult to prove linkage with ∏’s injury 
o Too much speculation 

 
Compare Grimstad to: 

o Trident Fisheries: 
o ∆s like this case 
o Court ruled that when ∏ went overboard, he disappeared when he fell and prob 

couldn’t have been saved 
o Standard Dredging 

o ∏s like this case because it favors the ∏  
 
Zuchowicz v. U.S.  (PPH overdose case) 
Facts: ∏ was instructed to take twice the max recommended dosage of Danocrine by Naval 
Hospital, which ∏ believes led to her fatal lung condition (PPH) 
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Holding (Calabresi): Must show by a preponderance of evidence that ∆’s negligence was 
responsible for the injury – Calabresi says there must be a factual conxn b/w overdose and PPH 

o Based on medical expert testimony, who said he was confident to a reasonable medical 
certainty that overdose caused the PPH, given ∏’s medical history, there was little 
other probable cause – so court said overdose was a “but for” cause of ∏’s illness 

o If it weren’t for ∆’s negligence, ∏ wouldn’t have taken the overdose – that wasn’t enough 
to show liability � but that ∆’s negligence led to the harm (which it did, in this case) 

o You can also say negligence increased harm, so strong causal link 
o Up to the negligent party to show that their wrongful conduct didn’t cause har 
o Look at it like this: 

o Circumstances by ∆’s regulation of the occurrence 
o Accident occurs 
o So can establish causation 
o Up to ∆ to prove they’re innocent 

 
General Electric v. Joiner (employee with family history of lung cancer) 
Facts: Joiner wkd as an electrician and it reqd him to work w/harmful chemicals (PCBs) that 
he claimed led to his lung cancer – but he was also a smoker for 8 yrs and both of his parents 
were smokers w/history of lung cancer in his family 
 
Holding: Studies didn’t prove his cancer was caused by PCBs 
3 reqmts for dealing with recovery 

o Substance � here the issue is substance 
o Can’t prove that lung cancer was caused by the chemicals/PCBs 

o Source  
o Exposure 

Importance of evidence: ∏’s experts didn’t support his accusation (injected PCBs into baby 
mice in huge doses – ∏ didn’t have such large doses and not comparable to baby mice) 
 
 
Herskovits 
Facts: Patient had cancer and had 39% of survival and a delayed diagnosis reduced his 
percentage of survival to 36% 
Holding: Can’t establish but-for causation since ∏ would’ve died anyway, even 
w/reasonable care 

o Majority: ∏ can only recover for damages brought by premature death, like lost 
earnings and add’l medical expenses – didn’t need more than 50% chance of 
recovery 

o Dissenting thinks majority is more convincing 
 
o Concurring: Recoverable damages aren’t good – either get all damages or none, 

and must prove a 51% chance that it was caused by the act.  
o Doesn’t think it’s fair that if you establish 51% chance, you get all 

damages, but anything below 51% - you only get that percentage 
 
This case has implications public policy and hospitals: 
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o This verdict conveys behavioral rules that it’s not acceptable to treat dying 
patients w/lack of quality care 

o If you don’t allow any damages, then hospitals likely to lower stds for patients 
who are likely to die anyway 

 
 
IV(a)(ii) – Cause in Fact: Weaknesses in But-For Causation (Class 21) 
  
Weaknesses in But-For Causation 

o With multiple tortfeasers – how can you tell who was responsible? 
o Not a problem with joint liability: 

o In joint liability, they have to pay for entire harm anyway and they can decide if 
among themselves if they want to apportion, but ∏ will get full amount 

� AKA: ∆ is the one w/responsibility to divide up harms 
o But like in American Motorcycle Ass’n (AMA) case: 

o Couldn’t divide up injury but didn’t want joint liab. – wanted comparative fault 
o Remember liability becomes several and not joint if damages are apportioned 

 
Restatement § 433A – Apportionment of Harm to Causes (p. 421) 
1) Damages for harm are to be apportioned among 2 or more causes where: 
 a) there are distinct harms, or 
 b) there is a reasonable basis for determining the contribution of each cause to a single  

harm 
2) Damages for any other harm cannot be apportioned among 2 or more causes 
 

o Elements to § 433(A): 
o Distinct injuries 
o Indivisible injuries 

 
§ 443(B) – Theory of Alternative Liability (Rule from Summers v. Tice) 
Where conduct of 2+ actors is tortious, and it’s proved that harm caused to ∏ by only 1 of 
them, but uncertainty about which one caused it, burden upon each of the tortious actors to 
prove that he was not the one that caused the harm 
 

o 3 elements to § 433(B) Rule: 
o 2 or more tortfeasers/negligent persons 
o Only 1 caused the harm 
o Can’t tell who caused the harm 

 
Substantial Factor test ���� Restatement § 435 
1) If the actor’s conduct is a substantial factor in bringing about the harm to another, the fact 
that the actor neither foresaw nor should have foreseen the extent of the harm or the manner in 
which it occurred does not prevent the ∆ from being liable. 

o Could use this in Anderson v. Cryovac � doesn’t matter that the harm wasn’t foreseen, 
as long as the conduct is a substantial factor in bringing about harm 
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Kingston v. Chicago & NW RR (2 fires) 
Facts: ∏’s property destroyed by 2 fires – NE fire and NW fire.  The NE fire was caused by 
∆’s RR sparks and determined to be a proximate cause of ∏’s property being destroyed.  NW 
fire of unknown origin.  
Holding: The fact that ∆’s negligence was a proximate cause of ∏’s damage is sufficient to 
make ∆ responsible for ∏’s damages 

o The 2 fires were same size, so can say ∏’s damage would’ve probably happened absent 
the fire 

o ∏ shouldn’t have the burden of identifying origin of both fires to recover 
o If any one of multiple joint tortfeasers responsible for entirety of damage if  youc an’t 

separate any part of the injury from the whole (if ∆ wants to escape liability, he has the 
burden of proof of showing how damages should be apportioned) 

 
Summers v. Tice (quail shooting) 
Facts: ∏ took the 2 ∆s quail shooting and he was in clear sight of them, but they both shot at a 
quail near ∏ and ∏’s main injury was to the eye but you can’t tell which ∆ hit him. 
Holding: Both ∆s considered jointly liable 

o 2 ways of doing it in Summers 
o Comparative fault 
o Joint liability because joint tortfeasers (what court does) 

o Can’t just hold one person responsible if both are negligent toward the ∏ - and can’t 
put burden of proof on ∏ to figure out who was the actual person who injured him 

o ∆’s argument: 
o Under doctrine of “but-for” causation, each ∆ is equally likely to hit ∏ in 

the eye so one ∆ can say that even if I hadn’t been there, you would’ve been 
50% likely to get shot – No preponderance of evidence(need more than 50%) 

o Court’s reasoning: 
o Efficiency argument: want to deter negligent conduct 

� Court doesn’t want to allow ppl to be negligent w/o consequences 
o Fairness argument: 

� Want to make sure injured ∏ is compensated 
o Proof issue: 

� ∆s in better position to offer evidence as to who caused the injury 
� Kind of like medical ER room issue: want to prevent a pact of silence 

(where they say – nobody admit to negligence so none of us will be liable) 
 
Differences b/w Kingston and Summers v. Tice 

o In Summers, you have an idea of where the harm comes from and not guessing at origin 
o In Summers - § 433(B) applies as the rule 
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IV(a)(iii) – Cause in Fact: Market Share Liability (Proportionate Liability) (Class 21) 
 

Factors that must be present to apply mkt share liability: 
o All ∆s are negligent (are potential tortfeasers) 
o Allegedly harmful products are identical and share the same defective qualities (and are 

fungible) 
o ∏ is unable to identify which ∆ caused her injury, through no fault of her own 
o Joined manufacturers who had a substantial share of the mkt 
o 2+ caused harm 
o Diff in Skipworth (lead paint case) – all the paints that contained lead not the same (diff 

formulas with diff levels) and not all manufacturers had substantial share in the market 
– the period of the market was much greater in Skipworth thank Sindell (100 yrs v. 9 
moths) 

 
Reasons for applying: 

o Judicial administration 
o Court could be overwhelmed by the # of cases and less effective in trying each 

individual claim against each possible ∆  
o Deterrence 

o Allowing drug companies to escape liability would be a dangerous precedent 
o Fairness 

o Drug companies won’t have to contribute more than they would have if each ∏ 
could identify the mftr of the drug (since it’s by their mkt share) 

 
What scope of liability should be shouldered by ∆s?  
 
Relative market share (∏s want this – they get fully compensated):  
Require a substantial share of the market be joined as ∆s in the suit, and then hold those 
∆s liable for 100% of the Πs injury, in proportion to their relative market share  

o Disadvantage: Possibly exposing “excessive” liability on the ∆s who are liable 
(much like joint and several liability when some ∆s are judgment proof) 

 
Absolute market share (∆s like this b/c they don’t have excess liability): Hold ∆s liable 
only for their actually market share, and to leave the Π uncompensated for the missing 
share of the market 

o Disadvantages: the Π is incompletely compensated for his or her losses, More 
suits may be brought unless there is a requirement that a substantial share of the 
market be joined in any suit, even though liability will be based on absolute rather 
than relative market shares 

 
Exculpation of a ∆ (How can ∆ escape liability in mkt share cases?) 

o In Sindell, the court said if a particular ∆ could show that it could not possibly 
have mftd the drug that ∏’s mother used (eg: didn’t start making the drug until 
later or didn’t sell in state where ∏’s mother bought drug), ∆ could escape 
liability 

o Hymowitz court disagreed (also a DES) case:  
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o The only time a ∆ could exculpate itself would be to show that it never 
sold DES for pregnancy use 

o But couldn’t escape liability just by showing it couldn’t have produced 
DES that injured particular ∏ - because liability based on over-all risk 
produced, not causation in a single case – so as long as they’re part of the 
mkt, they can be held liable for injuries resulting from DES  

 
Sindell v. Abbot Labs 
Facts: Class action where 247 manufactures of DES pills were used by pregnant women.  
There were no human studies done on the safety of the drug and were marketed to pregnant 
women but not specifically approved for use by pregnant women. 

o Problems of source: hard to identify which DES mftr supplied the pills that caused the 
∏s’ problems (maybe pharmacists refilled ∏’s pills w/diff mftr each time) 

Holding: Adopted market share liability to determine source 
o Summers v. Tice couldn’t apply b/c ∆’s not acting simultaneously (in concert) and ∏s 

in Sindell didn’t join all potential tortfeasers as ∆s 
 
 
 
IV(b) – Proximate Cause (Class 25) 
 
Proximate Cause 

o Focuses on conceptual (not factual) issues 
o Asks whether the ∆’s conduct could be regarded as a “substantial factor” in ∏’s harm 

o Is it legally sufficient to result in liability? 
o ∆’s not liable for every consequence of their conduct, even if that conduct is negligent: 

Recovery is usually denied if Πs injury is too unusual, too far removed from the type of 
harm to be anticipated from ∆’s negligence to warrant imposing liability 

 
3 tests: 

o Directness Test 
o Like strict liability – more concerned w/cause than culpability 

o ∏s will use: Polemis (where a plank fell due to employees’ negligence; fallen 
plank caused a spark that led to an explosion, which caused a fire and destroyed 
a nearby ship) 

� Court said: As long as the act is the natural and proximate cause of the 
damage, doesn’t matter if they’re reasonably foreseeable, you’re liable 

� Must show: 
• Directly traceable 
• No independent intervening causes 

o ∆s should try to construct indpt causes that would end 
their liability and ∏s want to show no other causes 

 
o Each side’s arguments under Directness Test: 

� Plaintiffs: Make injury seem directly traceable w/simple chain of events 
� ∆s: Break up events, make it seem complex and look for intervening causes 
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o Can manipulate point of view: 
� Backward looking (∏ likes this) 

• Stand where injury occurred and look back at ∆’s conduct – 
clearly directly traceable 

� Forward looking (∆ likes this) 
• Stand where ∆ stood and look forward – how can you say it’s 

directly traceable when you’re not sure 
o ∏’s conduct: 

� Could say that ∏ had a responsibility to mitigate damages 
� What if ∏ was just responding to ∆’s negligence? 

• If ∆, through his negligence, puts ∏ under reasonable 
apprehension of personal injury and ∏ tries to escape but is 
injured while doing so, ∏ can recover 

o Eg: ∏ jumps from ∆’s coach after it gets out of control; 
∏ can recover for injuries from jumping 

� Thin Skull Rule 
• Take your victim as you find him 
• Even if ∏ is sick/partially injured, ∆ takes the full blame 

o Intervening Causes/Conduct of Other persons 
� Joint liability: don’t have to act in concert but if they create a single 

injury, then joint liability 
� Vicarious liability: ∆ has control over employees, so acts of employees 

don’t count as intervening causes unless acting outside of scope of 
employement 

� Natural causes: In Ryan case, fire, together w/winds and homes being so 
close together meant ∆ not guilty 

• In Anderson v. Cryovac  - could argue Aberjona river contributed 
– but then ∏s can say that it wasn’t naturally contaminated 

 
o Foresight/Scope of the Risk Test - Best test for ∆: 

o More like negligence – more concerned w/scope of culpability than causation 
o 2 requirements: 

� Reasonably foreseeable result 
• Whether the ∆ could’ve foreseen that the ∆’s actions would 

cause the harm to the ∏ (Palsgraf) 
� No superseding intervening force 

• Whether the risk that caused the harm was a risk that made ∆’s 
conduct negligent 

o ∆s will use Overseas Tankship 

� When a ship owned by Overseas Tankship (D) left Sydney harbors it 
negligently discharged oil into the water.  The oil floated around a dock 
owned by Morts Dock and Engineering Co. (P).  Morts’ welding operations 
were suspended until it was reasonably determined that the oil would not 
burn. When welding operations restarted, some molten metal dropped on a 
piece of material which was floating on some debris.  This apparently 
ignited the oil which burned and destroyed the dock.  
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� ∏ could only recover for the injuries that the defendant should have 
anticipated at the time it released the oil into the water. ∆ liable for fouling 
the slips of the plaintiff's dock, a foreseeable consequence of releasing the 
oil, but not for the unforeseeable fire which destroyed the dock itself. 

o Each side’s arguments: 
� Plaintiffs: describe scope of the risk was broad and general 

• Describe the situation as not unusual or unexpected and ∆ 
should’ve known conduct would cause general harm 

� ∆s: describe risks were narrow and specific 
• Describe situation as freakish and unforeseen 
• Will say a number of events must have been foreseen to lead to 

∏’s injury  
o Point of view 

� Forward-looking: starts w/negligent act and moves forward to see if ∆ 
should’ve foreseen the act 

� Can be broader than the Directness test – but depends on how you argue 
the case  

o Thin skull rule 
� Not totally applicable because ∆ may not have foreseen injuries 
� But you could start w/scope of risk and say it doesn’t matter – ∆ meant 

small injury and just b/c harm was greater than expected, something still 
happened so ∆ is liable 

 
o Restatement/Hindsight Test - Best test for ∏ 

1) If actor’s conduct is a substantial factor in bringing about harm to another, 
the fact that the actor neither foresaw nor should have foreseen the extent of 
the harm or the manner in which it occurred does not prevent him from 
being liable 

2) The actor’s conduct may be held not to be a legal cause of harm to 
another where after the event and looking back from the harm to actor’s 
negligent conduct, it appears to the court highly extraordinary that it 
should have brought about the harm 

o Each side’s arguments: (combine w/arguments from other 2 tests) 
o Plaintiffs: 

� Say that in hindsight, of course this injury could have occurred from 
∆’s negligent act – not highly extraordinary 

o Defendants: 
� Seek multiple causes and complexity 
� Extraordinary = Unforeseeable 

o Point of view: 
o Backward looking: looking back from harm to ∆’s conduct 
o Court is the one who takes the info and decides if it is highly extraordinary 

o Compare to Directness and Scope of Risk: More twds liability than directness 
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IV(c) – Proximate Cause, Duty & Palsgraf (Class 26) 
Conxn b/w Duty & Prox Cause 

o Can use duty to limit the scope of ∆’s responsibility (what Cardozo did here) or 
o Can use prox cause to lmt scope of ∆’s liability (Andrew’s dissent uses prox cause) 
o Jury has more control w/prox cause 
o Judge has more control w/duty 

 
We always have a choice as to whether we deal w/something through duty or prox cause 
 
Appellate Division’s Judgment 

o Appellate division had jury verdict for ∏ (Palsgraf) 
o Majority: 

o Doesn’t matter if employees couldn’t have known that package had explosives 
o Employees had a duty of care to ∏ since she was their passenger, so RR liable 
o Employees were negligent in not discouraging the men from boarding – they 

shouldn’t have left the train doors open for a moving trian 
o Dissent: 

o Even though employees were negligent, their negligence not a proximate cause 
of ∏’s injuries 

o Passenger’s negligence in carrying explosives was an intervening cause and 
employees’ negligence eventually caused the ∏’s injury, but injury “too remote” 

Cardozo’s Opinion 
o The RR owes no duty to ∏  

o If the employees caused harm to the man they were helping, then they could be 
liable 

o Before you get to causation, must establish duty – and Cardozo says there is no duty 
o Says: 

o Unforeseeable risk 
o Unforeseeable ∏  

o Foreseeability limits duty 
o Wagner & Palsgraf 

o Wagner = where cousin thrown from train and he went back to see if cousin 
was ok and lost his footing and fell 

� Court said danger invites rescue and foreseeability not rqd 
Andrew’s Opinion 

o We have a relative duty owed to all – universal duty 
o RR should’ve closed the doors when train started moving – that would’ve 

prevented the men from boarding and bundle from falling and exploding 
o Use Proximate Cause test: 

o Think about negligence as failure to exercise duty of care to protect society 
o Use Polemis 

� Even though harm not foreseeable, ∆’s conduct was a substantial factor 
in producing harm, so ∆ liable 

o Damages connected to ∆’s negligence w/o intervening causes – there was a 
natural & continuous sequence 
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o Harm to ∏ was a natural result of ∆’s negligent act – doesn’t matter that it was 
“unusual, unexpected, unforeseen and unforeseeable” (p. 461) 

o Public policy: Uses proximate cause as practical politics � no fixed rules 
 
Factual Uncertainty & Framing ∏’s Argument 

o ∏ never developed sufficient evidence to establish a case 
o But ∏ could’ve framed the argument to say – use Hand Formula  

o RR could’ve just bolted the scale down (not costly) and prevented costly injury 
o Or could’ve simply closed the door and prevented bundle from falling 
o RR responsible for panic resulting from explosion (if scales fell from stampede) 

 
TLIA & Implications for Legal Science and Influence of Legal Realism  

o Conflict about whether tort law about individualized justice b/w ∏ and ∆ vs. broader 
public policy and whole groups of people 

o Cardozo: 
o Cardozo’s opinion rejects legal science’s view of broad universal duty 

� Replaces w/foreseeability 
o Cardozo adopts legal realist approach of relying on duty rather than causation 

� But fails to articulate the policy choices and balance of interests 
underlying legal realists’ concept of duty 

o Andrews: 
o Follows legal science view of broad universal duty 
o But he rejects reliance on rules as resolving issues around prox cause (says no 

fixed rules) 
 

 
V(a) – Recovery for Emotional Distress & in Anderson v. Cryovac (Class 27) 
 
Courts reluctantcy 

o Difficulty in accurately diagnosing and easier to lie (increased fraud) 
o Harder to give monetary value to 
o Could extend liability too far (where to stop with allowing family members recovery?) 

 
Different Tests for Anderson v. Cryovac 
Impact Rule (no longer used) 

o Impact requirement – Restatement says physical harm required, but it can result from 
emotional stress 

o Anderson v. Cryovac (Assuming proof of causation) 
o Actual physical harm suffered: Leukemia; Rashes 
o Exposure to chemicals also damaged immune systems – could be physical 
o Impact: Had actual contact w/TCE from water they were drinking 
o But impact could be far-reaching 

� Anyone passing through the area who drank the water or was serviced 
by those wells 

� Courts lmtd impact rule – only applies to single incident instead of over 
a period of time 
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Parasitic Recovery 
o Show physical harm before recovering for damages 
 

Intentional Infliction 
o Absent physical harm, show ∆’s conduct was extreme & outrageous, & intentional or 

reckless 
o Court in Abbott says if ∆ is simply negligent, ∏ must show physical harm 

 
Zone of Danger 

o If ∏ in zone of danger of ∆’s negligence, recovery allowed 
o Can be geographically or in amounts (like amounts of water consumed) 

 
Bystander recovery 

o If parents/close or immediate family weren’t in zone of danger, still allow recovery 
 
Dillon 
Facts: ∆ hit and killed a child; mother and sister for emotional suffering, but mother was never 
close enough to the car to be threatened by it so outside of the zone of danger. 
Holding: Court rejects zone-of-danger concept and says mother can have a claim for emotional 
distress. 
Guideline: 3 factors est by Dillon to allow recovery: 
1) Near scene: If ∏ was near the scene of the accident (vs. someone at a distance) 
2) Contemporaneous observance: If shock resulted from direct emotional impact upon seeing 
accident, rather than hearing about it later 
3) Closely related: If ∏ and victim are closely related (vs. distant relationship) 

o Uses concepts of negligence, prox cause, and foreseeability: 
o If ∆ can reasonably foresee injury to ∏ 
o In Dillon, reasonably foreseeable that a mother of a child who witnesses 

accident will suffer emotional trauma 
o Reasons for having just guidelines (not fixed rules): 

o Allows for individual justice – not fair if mother just outside of “zone of 
danger” and the sister who is inside the zone can recover, but mom who is few 
feet away can’t recover 

o Rules can encourage courts to come up with random exceptions that end up 
being confusing 

Dissent: Questions the guideline as too vague – what is “close” relationship and how “near” to 
the accident must ∏ have been?  
Thing v. LaChusa (p. 489) – Court rejected Dillion’s assertion that foreseeability was 
touchstone of duty – opted for bright line rule and denied recovery for mom who didn’t witness 
her child injured in a car crash.   
 
Tobin 
Takeaway: Rejects Dillon’s reliance on foreseeability and believes it’s necessary to have a rule 

o Say zone of danger test must be used 
o Like Holmes, saying necessary to have a fixed rule 
o Reasons for fixed rule: 
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o Concerned about boundaries of liability w/emotional claims 
o Prevents large #s of ppl from seeking damages 
o Connect recovery only to family members who witnessed accident 
 
 

VI(a) – Duty: No Duty To Aid a Stranger (Class 28) 
Easy Rescue cases: 

o Arises when: 
o There’s an emergency 
o Person is placed @ great risk of physical harm 
o ∆ can prevent w/little or no risk (or inconvenience) 

o Eg: Seeing a drowning person and there could even be safety equipment 
 
The law doesn’t impose a legal duty to provide any assistance. Why? 

o Misfeasance v. Nonfeasance – not a very clear line 
o Misfeasance = acting negligently 

� ∆ had duty to act but acted negligently 
o Nonfeasance = no act that connects you w/circumstances where person injured 

� Passive failure to take action  
� Omissions could perhaps be considered nonfeasance 

o You don’t want to impose liability in an area that generally has no liability 
o Administrative problems 

o What is an “easy rescue” and how do we know when to draw the line? 
o Epstein’s point 

o We can’t force someone to do something against their will – reduces freedom 
o Conflict b/w autonomy and community 
o Uses Ames argument:  

� Compare Duty with Utility 
• If you can help someone w/little or no inconvenience, then there 

should be a legal duty imposed upon you to act 
� Is a “slippery slope” argument – how to decide what is “inconvenience” 

o Like Holmes – need some sort of strict guideline to follow 
� Believes in Contract over Tort – so people know what they have to do 
� Compare to Posner: says you have a contract with all of society (if you 

help someone, know that you’ll be helped if you’re in a similar situatn) 
Good Samaritan Rule: 

o Once you undertake a rescue, you’re bound to exercise due care and can be held liable 
if you fail to do so during the rescue 

 
Vermont Statute 

o If another person is exposed to grave physical harm, there is a duty to aid 
o Looks like easy rescues: 

� Doesn’t require an emergency 
� Person must be in “grave physical harm” 
� ∆ can help w/o “interference to others” – but nothing about inconvenience 

o Part (b) encourages compliance: 
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� Rescuer not liable for damages unless gross negligence or getting paid for 
assisting 

o But is a criminal statute – so doesn’t undermine tort law and max $100 fine 
o Anderson v. Cryovac: ∆s would say not applicable b/c statute not designed for protection, 

only designed to save someone who’s in danger 
 
 
VI(b) – Duty: Duties of Owners and Occupiers of Land (Class 29, and part of outline for 30) 
 
Duties of Owners and Occupiers to those coming on their land 

o Traditional rules vary w/how you define the person coming onto your land 
 
Traditional Roles: 
Trespassers 

o Trespasser = one who enters the land w/o consent or privilege 
o Duty not to willfully or wantonly injure 

o No duty of reasonable care to make land safe or in carrying out activities on land 
o Exceptions: 

o Adult trespassers who 
� Frequently trespass to a lmtd area 

• Then there’s a duty to use reasonable care and protect in the course 
of carrying out diff activities 

� Discovered trespassers 
• If you know of their presence, then you must take reasonable care 

in carrying out activities 
• Some states require owners to warn trespassers of hidden dangers 

o Child trespassers have special rules:  
� § 339 of Restatement � see page 2 of Class 29 & pg. 518 in book 
� § 339 has inconsistent portions – seems to establish duty to children  

Licensee 
o Licencee = Social guests 
o Duty to warn of hidden dangers (of which landowner is aware) that are not obvious 
o But no duty to make the land safe 

 
Invitee 

o Basically there for business (not invited as a social guest – that’s licensee) 
o § 332 Restatement. Invitee Defined 

o An invitee is either a public invitee or a business visitor 
o A public invitee is a person who is invited to enter or remain on land as a member 

of the public for a purpose for which the land is held open to the public 
o A business visitor is a person who is invited to enter or remain on land for a 

purpose directly or indirectly connected w/business dealings w/the possessor of 
the land 
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What’s an open and obvious condition? 
o What it means and how you go about arguing it depends on if we’re using: 

o A Rowland approach, where reasonable care applies, or  
o If you’re using traditional method, where you need to figure out what 

category they fall into, or  
o Whether you’re using a statute, where there might be different duty of care 

and legal standards reqd by the law. 
 
Robert Addie & Sons 
Judge Hailsham says there’s 3 categories: 

o By invitation – express or implied  
o Highest duty owed – must take reasonable care to make sure premises are safe 
o 2 categories: 

� Public invitee: invited to enter or remain on the land as member of public 
for reason that land is open to the public (ex: grocery store customer) 

� Business invitee: person invited for purpose connected w/owner 
o With leave and license of occupier 

o Not invited, just permitted on land 
o Bound not to create a trap or allow concealed danger that’s known by owner 

o As trespassers 
o No duty – doesn’t even have to protect from concealed danger 
o Exceptions: 

� Can’t be willful/wanton/recklessly negligent 
� Attractive nuisance – allow infant trespassers to recover when lured  

• ∆ has a duty to anticipate and guard against this 
 
Rowland v. Christian (p. 521) [bathroom faucet injures social guest] 
Facts: ∆ invited ∏ to her apt and while ∏ was using the bathroom, the handle on one of the 
faucets broke and severed nerves/tendons of his right hand.  ∆ was aware of the hidden defect. 
Holding: ∆ had a duty of care [held up to reasonable person std of care] to tell ∏ about dangers 

o Court abandoned traditional rules and categories and said the test is now: whether the ∆ 

acted as a reasonable person in light of the probability of injury to others, 

regardless of their status on the land 
o Want CA to abolish categories that were antiquated and like feudal system of 

classifying people 
o Abolishing categories would make it more consistent w/modern values 
o Used civil code § 1714: there’s a general duty of care to prevent harm to others 

o This opinion reduced influence of judge and increased responsibility of jury 
o Court says: there’s a # of other considerations to think about, varying w/circumstances: 

o Foreseeability of harm to the ∏  
o Degree of certainty that the ∏ suffered injury 
o Closeness of the conxn b/w the ∆’s conduct and the injury suffered 
o Moral blame attached to the ∆’s conduct 
o Policy (like public policy) of preventing future harm 
o Extent of the burden to the ∆ and consequences to community of imposing duty 
o Availability, cost & prevalence of insurance for risk involved 
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Dissent: 
o Defend specific rules & doesn’t think majority should overturn past legal experience 
o Thinks it imposes huge obligation in dealing w/social guests (rqr “hovering over guests) 
o Says this is not a job for courts – legislature should change the rules if it needs changing 
o Will take away from predictability and stability 

o Majority says this is more flexible and preserves rules of law to change w/times 
 
 
 
Nassr v. Commonwealth  
Takeaway: Under common law, owners/occupiers of land have a duty to abate the public 
nuisance created by hazardous waste/materials on their land, even if they didn’t creat it. 
 
Restatement § 366. Duties of Owners and Occupiers to Persons off the Land 
One who takes possession of land on which there is an artificial condition unreasonably 
dangerous to persons outside the land is liable to physical harm to these persons caused 
by the condition: 

o “but only after the possessor knows or should learn of the condition” 
o Knows or should know it exists w/o the consent of those affected by it 
o Has failed after a reasonable oppty to make it safe or otherwise protect persons 

against it 
 
Restatement § 364 
Landowner liable to others outside the land for a physical injury resulting from an artificial 
condition of land if the possessor should realize that it poses an unreasonable risk of harm if 
he (a) created the condition or (b) condition created by 3rd person w/landowner’s consent or 
(c) condition created w/o landowner consent, but no care is taken. 
 
 
VI(c) – Duty: Gratuitous Undertakings (Class 30) 

o Undertaking = going BEYOND what reasonable care legally requires of us 
 
Restatement § 324. Duty of one who takes charge of another who is helpless  
Have a duty if you’re taking charge of another who is helpless to protect himself – if you’re 
helping, you’re subject to liability to the other for any bodily harm caused if: 

a) you fail to exercise reasonable care to secure the safety of that person, or 
b) you discontinue aid/protection and leave that person in a worse position than when 

you first took charge 
 
Erie Railroad (watchman standard set by RR) 
Facts: ∏ was a passenger in a truck hit by ∆’s train.  Watchman employed by ∆ wasn’t there, 
and when he did appear, gave a late warning.  ∆ wasn’t required by law to have a watchman, 
but ∏ was used to having the watchman there.  

o Holding: Company est for itself a std of due care while operating its trains across the 
highway, and led ∏ to reliance on this std, so can’t be allowed to say there’s no duty 

o Problems with this: 
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o How can RR end the undertaking of duty? Maybe put up a warning that says no 
watchman on duty or give advance warning that watchman no longer on duty 

 
Marsalis (cat rabies) 
Facts: After ∆’s cat bit the ∏ in ∆’s store, ∆ told ∏ he would observe the cat for rabies 
and she relied on his promise, but ∆ didn’t make an effort to keep cat inside or take any 
extra precautions.  When cat disappeared, ∏ had to take extra rabies meds as precaution - 
they made her ill 

o Holding: Once ∆ voluntarily agreed to this undertaking, he must carry it out 
o ∆ would argue it wasn’t a full undertaking and doctor should’ve taken more care 

in prescribing remedy – ∆’s negligence not necessarily a prox cause of ∏’s illness 
 
There are lots of other alternatives to saying the ∆ was liable (or not) in this case: 

o § 90 of Contracts 
o § 90: Promise reasonably inducing action or forbearance 
o Say that ∏ reasonably relied on ∆’s promise – use estoppel if he says no K 

o Factual circumstances suggesting no undertaking 
o ∆ will want to say he never actually undertook anything (weak argumt) 

o Detrimental reliance 
o Characterize as Misfeasance  

o Didn’t fulfill promise to ∏ = misfeasance [always good to label 
misfeasance instead of nonfeasance if you’re the ∏] 

o Not just a nonfeasance for not actively keeping cat under ubservance 
o Strict liability Statutes 

o Under leash laws, shouldn’t have animal out w/o leash 
o Duty to business invitee 

o Owed a duty of reasonable care to invitee – and it extends to cover this 
case where ∆ could foresee/anticipate risks if he didn’t fulfill promise 

o Shouldn’t have let cat roam around the store 
Moch 
Facts: ∆ is a waterworks company that made a K w/city to supply water.  ∏ owned a 
warehouse that caught on fire and ∆ was notified of the fire but didn’t supply water 
w/enough pressure to put out the fire 
Holding (Cardozo): Ct said no cause of action for breach of K, no action under common-
law tort, no cause of action for breach of statutory duty 

o Under tort: If court allowed for action, then ∆ could potentially be liable to 
anyone in the city who benefits from supply of water 

o Relationship b/w the ∆ and ∏ is too far-reaching – ∆ only contracted 
w/city to provide water but can’t be liable to all of the city’s inhabitants  

o Need to limit the zone of duty 
o No breach of (statutory) duty – only breach if it’s where services are due and 

services are denied 
o Note similarities to Palsgraf – this is a Cardozo opinion! 

o But still tension w/Palsgraf 
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VI(d)(i) – Duty: Special Relationships (Class 31) 
 
**Need to establish a special relationship if there is a nonfeasance (but not misfeasance) 
 
Restatement § 315 
There is no duty to control the conduct of a third person as to prevent him from causing 
physical harm to another unless 

a) a special relation exists b/w the actor and 3rd person which imposes a duty upon 
the actor to control the 3rd person’s conduct, or 

b) a special relation exists b/w the actor and the other which gives the other a right 
to protection 

 
Weirum v. RKO General (radio dj promo case) 
Facts: Radio had promo contest telling people the 1st to reach his location & answer ?s 
would win prizes – 2 teens got into a ract to reach him and 1 died. 
Holding: Station had a duty to these 3rd parties and was liable for damages. Treated dj’s 
conduct (encouraging reckless behavior) as misfeasance so didn’t have to establish a 
special relationship � § 315 not applicable 
 
Special relationships exist b/w: 

o Employer-employee 
o Landowner-invitee 
o Businessman-patron 

o Hospitals-patients 
o Carriers (transit) - 

passengers 
 
Kline v. 1500 Mass (landlord-tenant case) 
Facts: ∏ was assaulted/robbed in her apt building; when she’d signed the lease, there 
was a doorman on duty and employees manning the entrances, but when assault 
happened (17 yrs later), no doorman and unguarded entrances; ∆ (landlord) knew and had 
even been asked by ∏ to secure the building. 
Holding: There is a legal duty to protect tenants from 3rd party criminal acts – there is a 
special relationship here � the ability of the tenant to provide for her own protection is 
limited in some way by submission to the other party (landlord), so there’s a a duty 

imposed on the one who has control, and thus, the pwr to act, to take precautions to 

protect the submissive party from 3
rd

 persons. 
 
Reasons in Kline for imposition of duty [∏’s arguments] 

o Policy Argument 
o Cost spreading: Landlord in best position to pay – spread costs across all 

tenants instead of the 1 that is attacked 
o Contract Argument 

o Implied warranty of habitability: imposes upon landlord a basic min std – 
that building should have heat, be free of vermin, wind/water tight, and 
safe 

o ∏ assumed when she signed the K that guards would be there 
o Duty � ∏ will define these as broad 

o Power: ∆ had control of common areas– not much the ∏ could have done 
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o Foreseeability: ∆ knew that not leaving doors unguarded could result in 
crime – they are in best position to know the neighborhood and history of 
crime 

� ∏ will want to say just b/c this specific crime not specifically 
foreseeable or probable, doesn’t mean it wasn’t possible, so ∆ 
should’ve foreseen something could happen 

o Character of Risk: ∆’s conduct creates future risks – add’l security limits 
future criminal conduct 

o Std of Care 
o Flexibility- ∆ could have increased std of care according circumstances 

 
Reasons against imposing duty [∆ and dissent’s arguments] 

o Policy Arguments 
o Increased housing costs: ∆ has to increase cost of housing and it might 

force out poorer tenants 
o Imposition of private law enforcement tax: Why should ∆ have to be 

policing when they’re all paying taxes to make sure there’s public law 
enforcement? 

o Too Vague 
o What is Reasonable Std of Care? – if there’s a black-line rule then how do 

we look at individual circumstances? 
o Precedent – court overturned precedent  
o Assumption of Risk & Contract 

o ∏ was on month to month lease and knew door was unguarded – why 
didn’t she just leave? By staying, she assumed the risk 

o Causation (Prox Cause = some conxn b/w landlord’s negligence & ∏’s harm) 
o We don’t know if another tenant let in the criminal, or if criminal was 

guest of a tenant – so can’t say that ∆’s behavior was proximate cause 
o Intervening cause – is criminal conduct an intervening cause? Or also, 

someone else letting in the criminal could be intervening cause  
o Foreseeability impossible – even if ∆ took precautions, ∆ would have no 

way of foreseeing that another tenant would let a criminal in 
 

 
VI(d)(ii) – Duty: Special Relationships cont. (Class 32) 
 
Under Tarasoff, ask: 

o Was there a duty? 
o Unlike Rowland, this was a nonfeasance, not a misfeasance, so there had 

to be some sort of special relationship established 
o Yes – there was a special relationship to the dangerous person (therapist-

patient) 
o What was the standard of care? 

o Set by members of that professional specialty (kind of like how we 
determine physician’s std of care in medical malpractice suits) 
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o A therapist needs only to exercise reasonable degree of skill, knowledge, 
and care ordinarily possessed and exercised by members of that 
professional specialty under similar circumstances 

o So he doesn’t have to be totally certain of what will happen – enough that 
others in his profession would act similarly given the circumstances – if 
therapist knows of specific person that can be harmed, there’s a duty to speak 

o Application to Anderson v. Cryovac 
o Foreseeability enough to create a duty – if not probable, then no duty. 

o Critiques? 
o Breaches patient-dr confidentiality 

� Court says weigh public interest safety vs your right to privacy 
o Can affect patient’s behavior – they may just make threats and that’s why 

they seek out therapist 
o Limit’s therapist’s work – may not take patients who are violent for fear of 

being held liable 
� Therapists might have disclaimers – “don’t tell me anything 

illegal” which prevents giving full treatment 
o Therapists often overpredict violence and are more often wrong than right 

� Courts say – if there’s preponderance of evidence that there’s 
danger, then there should be warning 

 
Tarasoff v. Regents of CA (p. 559) 
Facts: Poddar became infatuated w/Tatiana Tarasoff and eventually told his psychologist 
that he intended to kill her.  Dr told campus police who briefly detained Poddar but 
released him when he looked rational and claimed Dr’s superior directed no further 
action.  Nobody took any steps to warn Tatiana of any danger, and she was killed. 
Holding: Therapist liable for failure to warn – had a duty to warn Tatiana, especially 
based on foreseeability. 

 
Court uses same factors as Rowland (faucet injures social guest case) to say there is duty: 

o Foreseeability of harm to the ∏ � Most impt factor 
o Degree of certainty that the ∏ suffered injury/Specificity 
o Closeness of the conxn b/w the ∆’s conduct and the injury suffered 
o Moral blame attached to the ∆’s conduct 
o Policy (like public policy) of preventing future harm 
o Extent of the burden to the ∆ and consequences to community of imposing duty 
o Availability, cost & prevalence of insurance for risk involved 

 
Rule: ∆ owes a duty of care to all persons who are FORESEEABLY endangered by 
his conduct, w/respect to all risks that make conduct unreasonably dangerous 

o There’s no duty to control the conduct of another UNLESS – there is a special 
relationship to the dangerous person OR to the potential victim 

o So therapist was Poddar’s doctor – so special relationship met 
o No need to also have a relationship w/the victim 
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Carrier v. Riddell (football helmets) 
Facts: High school student suffered spinal injury playing football and sued multiple 
football helmet makers saying they failed to warn the team that helmets don’t protect 
player’s neck/spine– said even though he didn’t actually wear a helmet mftd by Riddell 
(∆), if ∆ would’ve warned his teammates about risks, he would’ve been warned too. 
Holding: This was a failure to act: nonfeasance, not misfeasance 

o In cases of omissions/failure to act, there must be some sort of duty est b/w ∏ 

and ∆ – there must be a special relationship 
o ∏ wasn’t wearing the ∆’s helmet, so he wasn’t an actual consumer, so ∆ owed no 

special duty to ∏  
 
 
Anderson v. Cryovac & Duty and Foreseeability 

o Here, the issue is one of misfeasance, so ∆s don’t need a special relationship with 
the ∏s – only need that if there’s a nonfeasance  

o ∆s were doing something wrong – polluting the groundwater 
o When you’re conducting misfeasance, then you have a duty to warn 

everyone, not just those with whom you have a special relationship 
 

 
VII(a) – Strict Liability/History & Negligence  (Class 3) 
 
Rylands v. Fletcher (dam built on ∆’s and damaged ∏’s property) 
Facts: ∏’s property damaged by water that broke out of a dam that was built on ∆’s land.  
The people ∆ employed to build it didn’t use proper care and skill, but ∆ not negligent.  
Holding: ∆ is responsible for anything not naturally (artificial/man-made) on his land, 

from cattle to dams, and if his neighbor is damaged by ∆’s property, then ∆ liable 
o Aka: ∆ is liable whenever he makes unusual or extraordinary use of his land that 

causes damage to another – even if he didn’t know what would end up happening 

 
Bramwell (∆ liable) 

o ∆’s act caused harm to ∏ and ∏’s right to property 
Martin (∆ not liable) 

o ∏ must show ∆’s negligence 
o Until ∏ does this, ∆ shouldn’t be guilty (doesn’t think there was negligence) 

Blackburn (∆ liable) 
o ∏ has burden of proof and if ∏ can’t show that ∆ was responsible for the flooding 

somehow, then ∆ can’t be responsible for the loss 
o But – he does say that a person brings any artificial condition onto his land is 

answerable for all the damage that results from its escape � nonnatural use of land 
can result in liability 

Cairns 
o Harm to ∏’s land caused by nonatural use of ∆’s land, so ∆ can be held liable 
o Nonnatural = not on land before, not on land in its natural condition 
o But if something natural had caused flooding, and no person played a role in the 

damages, then there couldn’t be liability 
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Powell v. Fall (sparks from RR) 
Takeaway: Business should bear the costs it imposes on society (uses Rylands as 
precedent) 
Holmes 

o Thinks the risk should be upon the person who decides what precautions should 
be taken 

o Tensions w/his defense of negligence (where he says an individual should only be 
responsible when he has a choice based on the reasonable person std) 

 

 
VII(b) – Strict Liability & Abnormally Dangerous Activities  (Class 34)  

 
o Strict liability 

o Those who engage in certain kinds of activities do so at their own peril 
and must pay for any damage that foreseeable results 

o Doesn’t matter if activity was carried out in most careful possible manner 
o Basically – you pay for what happens since you took on the risk of 

engaging in that activity � society/∆ shouldn’t have to pay 
o If you carry out an abnormally dangerous activity (eg: ultrahazardous), 

then you’re strictly liable for damages that proximately result from the 
dangerous nature of that activity 

 
Restatement 2nd  § 519. General Principle 
One who carries on an abnormally dangerous activity is subject to liability for harm to 
the person, land, or chattels of another resulting from the activity, although he has 
exercised the utmost care to prevent the harm 
 

Restatement 2nd  § 520. Abnormally Dangerous Activities 
In determining whether an activity is abnormally dangerous, the following factors are to 
be considered: 

a) Existence of a high degree of risk of some harm to the person, land, or chattels of  
others; 

o High degree of risk 
b) Likelihood that the harm that results from it will be great; 

o Risk of serious harm 
c) Inability to eliminate the risk by the exercise of reasonable care; 

o Can’t eliminate the risk even w/due care 
d) Extent to which the activity is not a matter of common usage; 

o Not common usage 
e) Inappropriateness of the activity to the place where it is carried on and; 

o Appropriate or not? 
f) Extent to which its value to the community is outweighed by its dangerous 

attributes 
o What is the value? 
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Restatement 3rd § 20 � reduces the # of factors to just 2 conditions  
o A ∆ who carries on an abnormally dangerous activity is subject to strict liability 

for physical harm resulting from the activity. 
o An activity is abnormally dangerous if: 

o The activity creates a foreseeable and highly significant risk of physical 
harm even when reasonable care is exercised by all actors; and 

o The activity is not a matter of common usage 
 

Differences b/w 2nd and 3rd Restatement: 
o 3rd eliminates: “inappropriateness” of the activity and “value to community” 

o Says it doesn’t matter if activity provides substantial value/utility 
o Limits it to physical harm, so eliminates possibility of claiming emotional dgs 
o 3rd creates a foreseeable risk 
o 3rd says by all actors – not just the ∆ � narrow’s SL’s scop by saying if ∏/3rd 

persons could’ve taken reasonable 
 
Indiana Harbor Belt RR v. American Cyanamid Co. (Chicago chemical spill) 
Facts: ∆ is a major chem. mftr shipping 20K gallons of liquid acrylonitrile (highly 
flammable, toxic, and possible carcinogenic) via a RR tank that it leased.  The RR then 
had to transport it to a RR yard owned by ∏, which was in the Chicago metropolitan 
area, near a residential area.  When the train car arrived, employees noticed fluid was 
gushing out.  Authorities ordered ∏, the switching line who owned the yard to clean it 
up, costing over $980K.  ∏ sued ∆, saying that ∆ took on an abnormally dangerous 
activity in transporting dangerous chemicals through heavily populated area. 
 
Holding (Judge Posner): Common carriers aren’t subject to strict liability for 

carriage of materials that make transporting them abnormally dangerous.  
o Court says that should use negligence, not strict liability, since this type of 

accident can be eliminated by use of due care 
o Applying strict liability would make trail transport of chemical more expensive, 

since you’re imposing SL on just 1 party – the shipper/mftr 
Anderson v. Cryovac 

o ∆s like Indiana Harbor because it would not make them strictly liable [∏s didn’t 
even use it] 

 
 
VIII – Nuisance  (Class 35)  
 
Nuisance: 

o Substantial and unreasonable interference w/the use and enjoyment of one’s 
property 

o Focuses on character of the interference 
o Not just that you intend for consequences, but you could recognize the 

consequences that could follow 
o Issues: 

o What is “unreasonable” 
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� Thin skull rule and say that ∏ is extrasensitive 
� Reasonable person standard could define what ∏ expected to tolerate 
� Hand Forumula: Gravity of harm outweighs utility 

 
Public Nuisance v. Private Nuisance� how you label it is important! 

o Public = Substantial/unreasonable interference w/the exercise of common public rights 
o Eg: pollution of a state park 
o Subject to prosecution by proper gvtl authority 
o Public nuisance only actionable by private individuals if some special injury 

o Private = Substantial/unreasonable interference w/private landowner’s property 
Private action allows private individuals to take action  
 
 
IX(a) – Cardozo & Products Liability  (Class 36)  
 ���� Negligence & Products liability 

 
MacPherson v. Buick Motor Co.  
Facts: Buick (∆) mftrd and sold a car to a dealer who sold to ∏. While ∏ was in the car, 
it suddenly collapsed, injuring the ∏ b/c 1 of the wheels made of defective wood – but ∆ 
didn’t make those wheels 
 
Holding (delivered by Cardozo):  

o 2nd phase of products liability: Don’t need privity to be held liable 
o Rejected Winterbottom v. Wright’s holding that there needed to be privity (mftr 

liability limited to party to whom it was 1st sold) 
o Mftr of car knew it wouldn’t be used by the dealer, so it has a duty to make 

sure its finished product wouldn’t put others in danger 
o Liability rests on foreseeability 

o A judge during Cardozo’s time was supposed to balance innovation with stability 
– so he couldn’t just make up rules, but the standard was that he needed to back 
up making new rules with having case law to back him up 

o Looking at the format of the opinion - you can see that he rests his 
innovation on case law (stability) 

o He doesn’t actually overrule any previous cases � Dissent has a problem 
w/this and says he can’t tiptoe around overruling them 

 
Winterbottom v. Wright (1st phase of products liability) MacPherson v. Buick (2nd phase of products liability) 
Required privity of contract – to prevent too much liability 
from extending 

No privity of contract required for the ∏ to recover; 
liability doesn’t rest on immediate contractual rltnshp 
 

Exceptions (when you don’t need privity of K) – see top 
of pg. 657 

o Imminently dangerous – the act of negligence on 
the part of manufacturer or vendor is “imminently 
dangerous” to the life or health of people 

o Invitee – the owner’s invites use of product 
o Deceit/Fraud - The manufacturer/owner knows 

that the product is  

Now liability rests on: 
o Foreseeability – being able to anticipate the 

danger (that the product would cause harm if not 
correctly made) to the ∏  

o Cardozo says Buick had a duty to inspect the car 
because they were the ones putting the final 
product out 

What are some of the limitations? 
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o Reasonable certainty 
o Probable – not merely possible 
o Shared bystanders 
o Remoteness – consider how close the 

relationship is b/w the manufacturer and ∏ - are 
they remotely related? 

 
 

 
IX(b) – Strict Products Liability  (Class 37) 
 
Escola v. Coca Cola Bottling 
Facts: ∏ was a waitress putting away bottles of Coca Cola into restaurant’s fridge when 
one exploded in her hand, causing severe injuries. ∏ alleged ∆ was negligent in selling 
defective bottles that were likely to explode.   
Holding (Traynor): Manufacturers incur absolute (strict) liability when an article 

proves to have a defect that injures humans. 
o Public policy demands that mftr of goods be responsible for their quality, even if 

negligence of submftr creates the defect;   
o Implied warranty of fitness when buyer purchases goods  
o 3rd phase of products liability � now moving one step past Cardozo in 

MacPherson and saying negligence not even an issue 
Reasons for Strict Liability to govern Product Liability: 

o Will reduce the # of accidents 
o Mftr has superior info about risks posed by the product & in better 

position to make product safer (know and can fix defects) 
o Strict liability will lmt # of unsafe products reaching the mkt 
o Relates to Calabresi’s arguments for strict liability 

o Will spread costs of the accidents 
o Fairer that costs should be spread among all product purchasers than fall 

on injured party 
o Total accident costs will be reduced if victims can pay for medical care 

o Superior to Negligence 
o Problems of proof confronting the consumer can’t be solved by res ipsa 
o Res Ipsa used to impose strict liability w/o articulating and defending the 

policies for such liability 
o Will Prevent Circuitous Litigation 

o Retailer strictly liable under a warranty theory but can recover from mftr – 
results in lots of lawsuits � want the consumer to sue mftr directly, and 
not have to sue retailer, who then sues mft 

o Superior to Contract 
o Principles of K don’t apply in a consumer setting 
o Like Cardozo says in MacPherson – “privity is an unnecessary limitation” 
o Standards should be imposed by law, not by agreement of parties 

o Reflects Changes in Time 
o Consumers no longer have close contact w/manufacturers 
o Lack info about mftr or quality of products 
o Harder to get proof of manufacturer’s negligence 
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o Role of advertising/product presentation: 
� Consumers rely on these ads and create expectations from that 
� Mftrs/sellers control the info and how product is presented 

Compare Traynor v. Cardozo  
o Cardozo relied on case law but Traynor just relies on reason for his opinion 
o During Traynor’s time, great emphasis on rationality and justifying decision 

w/reasoned argument � not precedent (as rqrd during Cardozo’s time) 
 

 
IX(b) – Negligence & Products Liability  (Class 38) 
 
Difference b/w using strict liability v. negligence theory to argue product liability: 

o Strict liability: Focus on the product – if it’s defective, that’s all we care about 
(don’t care whether the mftr was negligent in manufacturing) 

o Focus on strict liability b/c avg consumer doesn’t have enough 
knowledge to know about mftr’s behavior/conduct (negligence) 

� See Escola arguments 
o Barker focuses on product (design defect) – different than how to 

argue negligence (focus on mftr behavior, not design) 
� Applies a risk-utility test just like the cost-benefit test under breach 

of negligence! So it reminds us of negligence/Hand formula 
o Consumer Expectations Test: 

� Want to know if product performs as consumer can expect 
� Get this kind of info from advertising, federal regulations 

o Negligence: Focus on the behavior of the mftr – was it negligent? 
 
How to argue negligence for products liability 

o Duty: Imposition of a duty 
o Foreseeable ∏ (that there’s a relationship � Carrier & Palsgraf) 

� Sometimes it could be a limitation – if a bystander is injured 
o Foreseeable risk that the design of the product might pose to the ∏  

� What you *should* foresee that counts 
� How the product is going to be used has implications for the duty 

that will be imposed 
o What would a reasonable person be able to foresee? 

� What *should* they know? 
� Look at custom – “state of the art” – there are things a 

manufacturer should know 
• Manufacturers are held to the standard of an expert 
• They are the ones manufacturing it so they should know all 

the risks and technical information surrounding the product 
(sounds like MacPherson) 

o Breach: Was there breach of reasonable care? 
o Possible tests: 

� Reasonable person 
� Custom test 
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� Cost-benefit analysis (Hand formula) 
• Benefits to society vs. the risks that are posed 
• Costs of establishing an alternative design? 

o Causation: Need to establish a link b/w the manufacturer and consumer 
o Tests: 

� Directness 
� Foresight 
� Scope of the risk 

o Damages 
Much of recent development of products liability been under Negligence 

o Design for reasonably anticipated use/misuse 
o Application of foreseeability 
o Application of cost/benefit analysis 

� Eg: Volkswagon, chasing hickies, lawn mowers 
 
Warning – see warning as part of product [product could be defective for failure to warn] 

o Duty to warn – cheap to warn, so have duty 
o Reasonable care 

o Like in Ortho case, court said not reasonable care, b/c they didn’t even 
mention a major risk of stroke 

o Warning regarding “obvious risks” 
o Don’t have to warn about every risk – ppl can stop paying attn and then 

they don’t notice – Information cost problem 
o But even ppl who are aware of risk might have momentary lapse, so 

should warn 
o Catch 22: 

� If you warn of everything, ppl might not pay attn 
� But if no warning, assume there’s no risk 

o Warning to Whom?  
o Remember Ortho case, where the court ruled that mftr can’t just tell 

doctors about dangers of the drug, but the actual consumers (since they 
advertise to consumers too) 

o Duty to warn not just intermediaries, but actual consumer 
o Adequacy of warning: 

o Simply complying with FDA regulations not enough 
o Content: level of danger, character of danger, behavioral response 
o Placement – should be conspicuous; easily in your eyesight before use of 

product 
o Context – must be clearly understood by avg user 

 
Barker v. Lull Engineering (design defect test for high-lift loader) 
Facts:  ∏ injured while operating a high-lift loader mftd by Lull.  ∏ used it on uneven 
ground (given lmtd instructions) and it was intended for use on level ground.  He lost 
control of loader and seriously injured 
Holding: Defectiveness of a product evaluated in its intended use, not reasonably 
foeseeable use; Court found in favor of ∏  
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2 pronged-test under Barker for testing for design defect: 
 

1) Product failed to perform as safely as ordinary consumer would expect when used 
o If jury can see through hindsight that design has “excessive preventable danger 

then it can be found defective [reminds us of negligence!] 
 

2) In light of the relevant factors below, benefits of this design don’t outweigh risk of 
danger of this design 
o Factors to decide adequacy of design: 
o Gravity of danger posed by design 
o Likelihood danger would occur 
o Financial Costs, Mechanical feasibility, and adverse consequences of safer 

alternative design 
 
Once ∏ makes a prima facie case that injury proximately caused by product’s design, 

then burden shifts to ∆ to prove product isn’t defective 

 

 
X - Contract and Regulation as Alternatives (Class 39) 
3 ways of getting products liability 

o Tort Law  
o Market Regulation [Contract] 

o Could say consumer has individual K w/manufacturer 
o Warranties, etc 
o Use the UCC 

o Administrative Regulation [gvt agencies] 
o Relate to med malpractice – proposals suggested gvt regulations 

 
Implications of Strict Products Liability on Contract Law & UCC 

o Abolish privity (UCC abolished this though too) 
o Imposition of greater damages (beyond just breach of K) 
o No requirement of notice 
o Diff statutes of limitations 
o Rejection of disclaimer (limitations on consequences/damages) 

o Landlords disclaimed their duty to protect tenants 
o Strict products liability said you can’t use such disclaimers 

 
Advtgs of using K law: 

o Individual relationships matter 
o Efficient and good for autonomy 

Disadvantages of using K law: 
o Econ loss – unequal bargaining pwr (rare if parties ever have equal bargaining pwr) 

o Economic loss = “disappointed econ expectations” [like damages for 
inadequate value, costs of repair/replacement of defective product, 
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consequences for loss of profits � no claims of personal injury or dgs to other 
property 

� K law protects econ loss, but tort law determined by duty owed to 
injured party 

� Tort law doesn’t compensate for disappointed expectations, K law does 
o Variety of standards – more predictable w/tort law 
 

Advtgs of Administrative Regulation  
o Anderson v. Cryovac:  EPA regulations accomplished a lot of what ∏s wanted 
o Judge/jury don’t have expertise and experience but agencies hire such experts 
o Allows big picture input instead of just 2 parties involved 

o More effective political/informational process – can say public as a whole has 
chance to discuss regulations before they’re administered 

o Sanctions varied – don’t just hand out damages like tort law 
o Can have fines, rqr adhering to specific stds � preferable to tort damages 

o Clear standards 
o More accountability 
o Can apply stds nationwide (vs just applying w/in a jurisdiction, making it vary w/states) 

 
Disadvantages of Admin Regulation 

o Politics undercut effective regulation 
o Corruption; Political apptmts affect who makes policies; can affect 

staffing/budget 
o Well-funded industries can lobby to the agency to basically work for them 
o Expertise could equal bias toward some large corporations 

 
XI - Contract and Regulation as Alternatives (Class 39) 
Battery 

o One has a legally protected interest to be free from: 
o Unprivileged or unconsented conduct 
o Harmful or offensive bodily conduct 

o Consent is an impt part of defining battery (see Mohr –dr operating on wrong ear) 
o Balancing of interests: 

o Public interest: that in social circumstances (in cities, etc), there could be 
unconsented bodily conduct 

o Private interests: you have the right to decide who touches you; 
preservation of integrity 

Intent – big part of battery 
o Remember bullies case (Vosburg) where we can say the bully didn’t intend to 

cause the harm, so shouldn’t be liable – narrow way of looking at it 
o But could also say that he did conduct himself in a way that could bring about the 

harm, so once it did, he was liable – broad way of seeing it 
Restatement of Torts (Third) 
Section 1. Intent 
A person intentionally causes harm if the person brings about that harm either 
purposefully or knowingly. 
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1) Purpose – A person purposefully causes harm if the person acts w/the desire to bring 
about that harm 
2) Knowledge – A person knowingly causes harm if the person engaged in action 
knowing that harm is substantially certain to occur 
 
Continuum of culpability  [Scope of prox cause gets broader as you move twd malicious] 
Innocent � Negligent � Reckless � Intentional � Malicious [least amt of prox cause] 
 
Defenses to battery: (See Vaughn outline and notes) 

� Self-defense            
� Defense of other Persons        
� Defense of Property 
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A CIVIL ACTION OUTLINE 
                                                                                                                                                                                                                                         

 

Applicable time periods 
1964 for Grace – when Well G opened/went on-line [Well H went on-line 1967] 
1968 for Beatrice – when they were told the water table was dropping 
1979: 

o When state envmtl dpt ordered Wells G & H to be shut down 
o EPA listed TCE as a probable carcinogen 

 

NEGLIGENCE & ANDERSON V. CRYOVAC 

 
XII. Breach: Did ∆ fail to exercise reasonable care? 

a. Proof of Negligence 

b. Reasonable Person Standard 

c. Calculus of Risk/Hand Formula 

d. Custom (to determine what constitutes reasonable care) 
e. Criminal and Regulatory Statutes: Seeing if ∆ exercised reasonable care 

f. Res Ipsa 

 
XIII. Affirmative Defenses/∏’s Conduct Defenses � All BREACH issues 

a. Comparative Negligence arguments 
o Assumption of the Risk 
o Mitigation of Damages  
o Joint & Several Liability 

b. Vicarious Liability 
 

XIV. Causation 
a. Cause In Fact 

o Cause in Fact - But-For causation, Substantial factor 
b. Proximate Cause 

o Directness test 
o Scope of the Risk/Foreseeability 

o Hindsight 
 

 

XV. Damages 
a. Recovery for Emotional Distress – also relates to DUTY 

 

XVI. Duty 
a. Duties of Owners and Occupiers of Land 

b.  
c. Special Relationships 

 

XVII. STRICT LIABILITY  
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XVIII. Nuisance 

Judge Skinner’s Rulings 
o Skinner made a number of rulings that affected the ∏s’ case for negligence: 

o Trifurcated the trial, so families couldn’t go first with their stories – 
started litigation with Waterworks portion 

o His application of the statute of limitations 
o Denial of Grace’s motion for summary judgment addressing medical 

causation 
o None of the ∏s could recover for emotional distress of witnessing the 

death of family members from leukemia 
o Non-leukemic patients could claim emotional distress under Mass law b/c 

they had suffered sub-cellular physical injuries 
o ∏s had to delay any claims for increased risk of future illness until the 

diseases actually manifested themselves 
o Ruled that on the basis of the evidence presented, jury couldn’t find that 

contamination from the 15 acres reached Wells G & H 
o Regarding Beatrice, the jury could only consider conduct or omission of 

Riley tannery personnel after the 1968 letter to Riley that told him the water 
table on Riley property dropped in part b/c of the opening of city wells 

o Holding that ∏s couldn’t recover on a theory of failure to warn 
o His limitations on ∏s’ ability to hold Beatrice liable for activities of 3rd 

party dumpers 
 
BREACH: Proof of Negligence – in Anderson v. Cryovac (Class 12) 
When proving negligence, consider: 

o Severity of the negligence 
o Level of the risk of conduct 
o Think of it as continuum from innocent � reckless � negligent � intentional, etc 
o Toxic waste dumping; Allowed others to dump; Failed to clean up; Failure to warn 

o Character and Ease of Precautions (Hand formula):  
o Number of tortfeasers: Harder to prove if a number of different possible actors  
o Character of the legal standard 

o Some stds clearer b/c long-standing and delivered by well-known orgs like EPA 
o Precedent 

o Link to causation/How it’s connected to injury 
o Costs involved in establishing negligence 
o Ease of proof 
o Likelihood of success 

 
Grace’s Acts of Negligence 

• Consider: Disposal of TCE: How much/when/how the use of TCE can be proven 
• Lack of reasonable care in disposal of TCE 

o Improper disposal of chemicals/TCE near a major water source 
o Failure to investigate/inadequate research of chemicals being dumped on land 
o Violation of statutory regulations 
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o Negligent hiring of key staff  
o Lack of company policy and oversight 

• Disposal after knowledge of dangers 
• Failure to warn  

o Public (City and ∏s) 
o Employers 

• Management failure to respond to concerns about disposal, particularly after 
change of company policy 

• Grace operated a plant from 1960-80 and disposed of toxic waste by pouring it 
into the ground, in pits, in ditches, and down their storm drains that led to 
drainage trenches behind their property.  They also buried material on the site. 

• They did this knowing the substances were hazardous and their disposal activities 
were improper  

• They didn’t take steps to prohibit or prevent the dumping and didn’t change their 
allocation of funds to fix their makeshift dumping 

• These activities led to contamination of ground water that served Wells G 
(opening in 1964) & H (opening in 1967) – and then it contaminated the water to 
∏s’ homes until 1980-81 

 

Grace Defense 
Lack of foreseeability: 

They didn’t know and can’t be reasonably held to have known that disposal of 
those chemicals would go into the drinking water  

No contributory negligence 
There was a long history of environmental pollution to Woburn, the Aberjona 

River and the Woburn Water supply that contributed to pollution of the 
wells – can’t say that the alleged contamination was because of Grace 

No nuisance 
They used their property reasonably and appropriate for an industrial site 
Didn’t engage in abnormally dangerous activities 

No correlation b/w disease and chemicals 
Can’t link the harms suffered by plaintiffs, including leukemia, to the 

chemicals – so even  if it was est that Grace polluted, can’t say that 
pollution caused the harm, according to medically accepted literature 

 

Beatrice/Riley’s Acts of Negligence 
(Beatrice assumed these liabilities when it purchased Riley, and even when it sold back to 
Riley; held onto that responsibility from lawsuit – p.317-19, ADC - when it was bought) 

• Riley tannery sold to Beatrice in 1978 
• Riley had the property since 1952 and dumped and allowed dumping on the 15 

acres 
• Using the property as a dumping ground was illegal and Riley knew and allowed 

it anyway – both from his own employees and others 
• Riley failed to: 

o Prevent activities 
o Warn the public or public authorities 
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o Prevent the contamination of the groundwater that served Wells G & H 
� They knew that the property bordered wetlands and was in sight of 

the wells and that the wells drew water from the same aquifer that 
supplied the property 

� And they and their employees knew of the dumping of waste 
• Beatrice acquired Riley in 1978 and: 

o Didn’t determine the condition of the property 
o Failed to know it was used as dumpsite 
o Failed to recognize its potential impact on the wells 

Thus: 
o Failed to remove waste 
o Failed to notify public authorities concerning the existing danger to the 

public water supply 
 
• Remember that Schlictmann never pursued what had been dumped on the tannery 

property – but we can apply these sets of arguments to both 15 acres and tannery 
property itself: 
• Disposal of chemicals 

o With inadequate knowledge - failed to investigate effects of chemicals 
o Failure to build disposal facilities 
o Dispute “knowledge” of risk 

• Ran a toxic waste dump (maintained it for a long period of time) 
• Failed to prevent dumping on 15 acres 
• Failure to clean the land 
• Spoilation of Evidence doctrine: If you destroy/hide evidence, possible that 

jury can draw negative inferences (like w/Yankee Report) 
• Failure to keep public/children off the land 
• Failure to warn the public, employees, EPA 

 

Beatrice Defense 
Causation  

Can’t prove that Beatrice or their employees disposed on the 15 acres 
Can’t show that the chemicals migrated from the 15 acres to Wells G & H 
No correlation b/w the chemicals and the actual injuries suffered to ∏s 

Foreseeability 
Can’t show that they knew or should have known that other people were 

disposing of chemicals 
That they should have known that TCE would: 

Move underground and contaminate wells G & HY 
Cause serious bodily harm as a result of disposing chemicals on the 15 

acres 
Duty 

Did Beatrice owe a duty of care to the ∏s? 
Did Beatrice breach any duty it owed? 

To what extent did Beatrice have to control the actions of 3rd parties beyond 
their control? 
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If it’s a nonfeasance – then Beatrice just had a duty to warn ∏s if there 
was a special relationship b/w ∏s and ∆s  

This is debatable – Beatrice will try to cite Riddell saying 
there’s no special relationship 

If it’s a misfeasance – which ∆s will argue it is – then Beatrice owed a 
duty to warn the public about the dangers 

But can’t be misfeasance if Beatrice didn’t actually commit 
any negligent acts – and it was just a 3rd party, which 
Beatrice claims they didn’t know about 

 
 

What are the problems of proof in trying to prove ∆s’ negligence? 

• Many of these are “failures to…” [eg omission – harder to prove and establish 
than an act of negligence] 

• Lack of records 
• Hard esp for Beatrice 

o River is a barrier and Aberjona River was already contaminated 
o Lack of incline (b/c Grace was at the top of a hill, Beatrice wasn’t) 

• It matters when the activities happen: 
o Chemicals would have to have time to travel from when they were used, to 

actually entering the water and traveling to ground water, and then 
pumped from that to drinking water 

• Proving negligence – can have high costs of testing, etc. 
• Did the tannery ever use TCE?  How would we go about proving that? 

o If we’re focusing on TCE, we need to make sure that it was actually used 
o After the trial, they found a formula book that showed TCE in it – can’t 

use this… So we’d need to find documents to prove it 
o ∏s would say:  use Circumstantial Evidence 

� Well on tannery land had highest concentration of TCE (found this 
out later though) 

� 15 acres had TCE on it & vegetation on 15 acres was dying/dead 
� Do an investigation of other tanneries and if other tanneries 

generally use TCE; look at literature to see what tanneries use 
� Witness and worker testimony 

• Problems with this – bad memory, scared of getting fired 
• How to prove that Riley specifically was dumping? 

o If Riley is highly protective of his land, he’d know about something as 
obvious as dumping 

o Also, he was very secretive about the dumping – can draw inferences from that 
o There are wells on his property, which should require some maintenance 

and examination 
o Talk to other people, like Whitney Barrel, and find out how they had right 

to dump on Riley’s land – did they get his approval? 
o ∏s had aerial photos over period of time, from which you could draw 

inference that there were barrels from Whitney Barrel, and that Riley 
should’ve known about what was going on – good use of circumstantial proof 
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• What about cleaning the land? 
o To clean the land in the first place, it needs to be contaminated.  ∆s could 

just say that they weren’t negligent and not dumping, so why clean? 
o But we can say, well what about the barrels on Beatrice’s land? Wouldn’t 

they notice that, and shouldn’t they have cleaned up? 
o And for Grace, there was obvious need to clean up (didn’t they ignore 

many, many orders from executives on cleaning up?) 
 
 
Big disputes: 

History of waste disposal that took place 
That the activities were illegal 
That because of their activities, the groundwater was contaminated 
That the contaminated groundwater actually reached the wells 
That ∏s were exposed to the chemicals from dumping 
That the chemicals caused the ∏s’ injuries 
Issues of foreseeability: 

Could ∆s have known that the chemicals would’ve migrated to the wells? 
Could ∆s have knkown that there was potential for causing injury to 

consumers of water from the wells? 
 

 

 

 

BREACH: Reasonable Person Standard  

 

o ∏s will argue 

o Against both: ∏s will argue: 
o Woburn’s water supply (until 1979) was provided by a number of 

groundwater wells – and there are several aquifers in Woburn.  This is 
common knowledge to anyone in Woburn. 

o Toxic chemicals reaching suburban water sources obviously cause damage.  
o It’s clear that dumping TCE (including sludge that contains TCE and other 

harmful chemicals) would harm the surrounding populated area of 
Woburn – the dumping of chemicals could reasonably be expected to 
pollute the groundwater and pollute citizens’ drinking/showering water 

� Beatrice: The 15 acres owned by Beatrice lies to the west and 
southwest of Wells G & H and the land was bordered by the 
Aberjona River 

� W.R. Grace: Located northeast of Wells G & H and b/c it’s at an 
incline, so as a result of gravity, the surface and groundwater from 
Grace’s site moves directly toward the wells. 

o Can use Professor Bender’s critique of reasonable person standard:  
� Reasonable person should take community into account 

o There were other options than to just blatantly dump chemicals on the 
ground – any reasonable person would know this  
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o Against Grace: ∏s will argue: 
o EPA findings: Determined that TCE was probable carcinogen in 1979 – so 

even though no strict regulations regarding dumping and TCE, a 
reasonable person would assume you shouldn’t throw a carcinogen out in 
the open 

o Lack of reasonable care in disposing chemicals – even if you don’t know 
the exact effects of TCE, you should know that openly disposing of an 
industrial solvent can’t be safe 

o There were proper methods of disposal (Tom Barbas – an employee – 
testified that he told his supervisor, Shalline, of legal dispensing firms, but 
Shalline never called them) – it was Grace’s duty to make sure that they 
had a reasonable procedure for dispensing of chemicals – not just dumping 
them out in the open. 

o Against Beatrice: ∏s will argue: 
o Riley is a successful tannery that knows about what happens on its own 

property 

o Beatrice had its own well and should have reasonably understood the 
complexities of hydrogeology and risks that their activities posed 

o A reasonable person wouldn’t run a toxic waste dump on their property 

 

o ∆s will argue 

o Both: 
� Reasonable person would not have known that their normal business 

conduct would result in leukemia or injury to the ∏s – they’re not 
experts in science and didn’t know anything would reach the wells or 
even the River (and remember, they don’t even concede to dumping) 

� No special scientific knowledge about chemicals – had no idea 
they were hazardous. 

o Grace will argue: 
� Small machine shop w/little resources – can’t be expected to know 

everything.  No idea that dumping these chemicals would reach the 
wells and that it was even a hazard.  

� In 1973, Grace did rcv a warning from Ntnl Institute of 
Occupational Safety and Health telling them that TCE is 
“especially hazardous” and informing them of a new rigorous 
standard for disposan. 

• Once they knew of the hazards, Grace executive Richard 
Steward did try to eliminate the use of TCE:  

o Sent memo to all Grace plants recommending they 
stop using the solvent and asked for reports back  

o Not more beyond this that Grace could have done 

o Woburn plant’s production manager told Shalline 
(the head of safety committee at Woburn plant) to 
phase out use of the solvent, but Shalline didn’t do 
anything.  

� Shouldn’t be responsible for actions before 1973, since didn’t know 
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o Beatrice will argue: 
� Is a family business – lower standard of care 
� Beatrice may have had its own well, but a reasonable person can 

own something w/o understanding the complexities of how it works 

� In 1956, a report by state health agent A.C. Bolde, ordered Riley to 
remove six hundred feet of tannery sludge from the Aberjona marsh. 
Riley agreed to remove the waste, but never did 

• Though hard to use against Beatrice, can still say that when 
Beatrice bought Riley, any reasonable company in the same 
situation would have looked into its history and possible risks 

� Beatrice argued that they should be held to layperson standard 
w/no specialized knowledge of chemicals not used in a tannery or 
of water flow through groundwater � and a layperson wouldn’t 
have been able to foresee the harm 

• ∏ s say Beatrice should be held to std of large commercial 
user of water (since tannery used about 300,000 gallons of 
water a day)- so it was clearly foreseeable 

 

 

BREACH: Calculus of the Risk/Hand Formula  

 
∏s always want B< P*L: How to argue: 

o Burden of warning low and costs of injury high and probability of injury high 

o All the costs (difficulty of implementation and monetary costs) are not that high for 
Grace and Beatrice to stop dumping: 

o Just put up a notice to their employees to provide proper guidelines for 
dumping – warnings are inexpensive 

o Not hard to stop dumping and dispose of it using proper methods 

o Lots of benefits for easy precautions -- Easy to see that the costs are much less than 
the benefits (human life, health, safe drinking water) 

o Huge damages:  
o Add emotional damages and add’l costs (not just cost of life, but all the other 

costs that come with it – emotional, loss of a breadwinner to the family, 
damage to the community) 

o Calabresi’s argument – businesses have the lowest tranxn costs b/c individuals lack 
info or may undervalue the risk; so it’s the responsibility of businesses to make the 
cost-benefit analysis and then take the proper precautions 

 
∆s always want B>∏*L: How to argue: 

o Both will argue: 
o All the costs are too high and damages are small compared to the costs  

� Burden was huge:  Loss of employee time – losing potential to 
complete other work; prohibitively expensive to dispose of it; next 
best industrial solvent very difficult to find and much more 
expensive; if we didn’t use TCE, we may go out of business 

� Probability of injury low (unforeseeable too) 
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o Deaths of children viewed as monetarily small in courts (no earning power, not 
breadwinners) 

� Also elderly and homemakers and poor ppl’s lives not worth as much 
� In tort law – you are what you earn (loss to survivors) 

o If injury in this case were large, want to say it’s an anomaly – normally, injuries not 
that significant or costly 

o Very expensive for these small shops to take such difficult precautions 
� Minimal damages 

� Probability of risk is very low 

o People affected were strangers – can’t apply formula to unknown victims 

o Grace will argue: 
o Small machine shop w/little resources – employees just doing the best 

they can to keep the plant running 

 

o Beatrice will argue: 
o Is a family business – lower standard of care 
o Will first say they didn’t dump at all – but if somehow it’s proven that they 

did dump, how could they afford to clean it up any other way? 
 

 

BREACH: Custom 

∏’s arguments: 
o All/Most industrial users take special precautions when disposing of TCE (∏s argue this) 

o If there is a custom: Failure to abide by that custom shows failure to use reasonable 
care.  

o Reasonable person 
o ∆s knew they had other options and any reasonable person would know the risks 

o If no custom: Compare to TJ Hooper 
o Say it IS the same – though maybe dumping not necessarily a custom, anti-dumping 

measures are clearly taken by companies and they had warnings from EPA 
o And like Hooper, even if no real custom, there were cheap costs and the 

“precautions were imperative” so they should’ve just done it 
o Industry standards are behind the times and cost-effective to dispose of TCE in 

alternative ways 
o Scope of Custom 

o ∆s were sophisticated users with lots of money – compare on worldwide/ntl level 
o Other factors: 

o Geography:   
� Near ground water sources and near populations 

o Expert Testimony:  
� Want to get experts that show that Grace/Beatrice shouldn’t have dumped 

∆s arguments: 
o Some/None industrial users take special precautions when disposing of TCE (∆s argue) 

o Maybe only been recent change in dumping custom, so it’s not established – we 
can’t say it’s custom yet 
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o Reasonable person 
o Treat the fact that nobody in the industry was taking these precautions to mean that 

a reasonable person wouldn’t do it either 
o Not aware of any other kinds of disposal – ∆s at all times exercised due care under the 

circumstances and acted in good faith and accordance with reasonable and customary 
standards in the industry & locality- this is the way TCE has always been disposed of 

o Compare to TJ Hooper 
o Yes, in both cases, no established custom, but ∆s want to say not the same: 

� ∆s had much higher cost of precautions 
� No custom established at all (compared to other tugs having radios) 

o Scope of Custom 
o Grace: Will say they’re a small shop – shouldn’t be compared to big corporations 

who affect more people and have more money to take precautions – compare to just 
tanning companies in Mass 

o Beatrice: Wants to say Riley is a family-type business 
o Other factors: 

o Geography and Dates:  Figured they were far enough from people, didn’t know they 
were a source to well-water; and not there long enough to pollute 

o Expert Testimony: Want experts that aren’t from big corporations to define the 
standard – want to encourage talking to people from small businesses 

BREACH: Statutory Violations 

o ∏s will argue 

o Against both: ∏s will argue: 
o ∆s violated the Federal Groundwater Protection Act 

� Even though ∏s may not have a private right of action, violation of the 
statute is negligence per se 

o Victims are w/in the class that statute was designed to protect and statute designed 
to protect against serious injuries and risks (like illnesses and leukemia) – so there 
is a right of action  

o If statute complied with but it didn’t prohibit dumping: 
o The statue is only min stds of care and ignoring other possible effects of their 

actions – reasonable care might be more than what statute requires 
o Statute is out of date  
o Compliance with statute doesn’t mean you’re free from negligence 

 

o ∆s will argue 

o Both: 
o ∏s have no right of action if ∆s did violate that act, since EPA enforces 

the Federal Groundwater Protection Act  
o Pick apart the language of the statute – say it’s not applicable 

o Even if there is breach, there still must be causation 
o The injury that occurred wasn’t contemplated (statute wasn’t enacted to protect 

people from that injury) 
o The ∏ wasn’t under the class of persons the statute was designed to protect 

� The statute isn’t designed for private right of action  
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o The language of the statute makes it nonapplicable – pick through every word and 
say it’s not specifically talking about groundwater 

o The statute was passed after the act was committed, so ∆s had no way of knowing 
o The ∆s aren’t violating the legislative intent  
o Difference b/w legislative and regulatory intent 

� If it’s legislative statute – say legislature doesn’t have the expert knowledge 
of administrative officials, so they shouldn’t be held to such stds 

 

o Grace will argue: 
� It did comply w/the state antidumping statute and any 

environmental regulations that existed before 1979 

 

o Beatrice will argue: 
� They weren’t dumping, so had no need to comply w/any statute 

 

BREACH: Res Ipsa 
o ∏s will have a hard time arguing this b/c there are too many intervening causes – so ∆s can 

easily pop the balloon of presumption with their many counter-arguments that are 
believable � Skinner must refuse motion for directed verdict 

o So –inference remains like a brick – up to jury to decide if ∆ is guilty � burden of proof 
moves to ∆  

AFFIRMATIVE DEFENSES: Comparative Negligence Arguments 

 
**Remember: MA is a qualified comparative negligence state 

o So allows recovery only when ∏ is less than 50% negligent 
o ∆s will say: Damages that Grace and Beatrice can be liable for should be reduced by 

what is attributed to absent parties (like Unifirst and Whitney Barrel) 
o They will argue for proportionate settlement approach (if they think that they 

can prove that Unifirst/Whitney Barrel would have higher %-ages than them) 
o ∏s will probably say: They risk not getting full damages if they settle for less 

than what Unifirst/Whitney Barrel ends up being responsible for  
o Will argue for pro tanto approach (=Damages – good faith settlement amt) 

 
∆s under Comparative Negligence 

o Prefer singular ∆ in the statute (WI statute) 
o Prefer qualifed comparative negligence 

 
∏s under Comparative negligence  

o Prefer multiple ∆s in the statute (not WI statute) 
o Prefer pure comparative negligence (although since they’re likely not 50% negligent 

anyway, not a big deal if MA is qualified comparative negligence state) 
 

Assumption of the Risk 
∏s’ argument – will want to define it narrowly 

o Didn’t understand the nature of the risk posed 
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o Assumed it was safe because city was distributing it 
o ∆s were warned about dangers of TCE but didn’t inform ∏s so how could ∏s be 

expected to understand the risk w/o being told? 
o It wasn’t voluntary – they just drank the water they were given 
o City kept telling them that it was ok to keep drinking the water 
o Even the family that did drink bottled water was still contaminated since so much 

of the TCE was inhaled through showering – the ∆s can’t say the ∏s assumed the 
risk by showering with the only water they were provided with 

 
∆s’ argument – will want to define it broadly 

o It was voluntary – ∏s could’ve bought bottled water 
o ∏s knew the water tasted, looked, smelled funny, but continued to drink it 

 
Mitigation of Damages 

o Small likelihood of ∆s prevailing on this 
o ∏s did mitigate damages: tried to get the city to shut down wells and went to the 

hospital when they found out about illnesses 
o The ∏s couldn’t have done a lot more to reduce the harm from exposure to chemicals 

 
Joint & Several Liability 

∏s always want joint liability – will argue single indivisible injury and ∆s must pay – so 

∏s aren’t punished if any of the ∆s are insolvent 

 

 

AFFIRMATIVE DEFENSES: Vicarious Liability 
 
∏s will argue 

 
Against Grace: 

o Good for ∏s 
o Employees of Grace did all the dumping, so even though there was individual 

employee negligence, Grace can be held liable for it 
o ∏s don’t have to pinpoint exactly who did the dumping – enough to say that Grace’s 

employee’s did it – and Schlictmann has good evidence for it 
o Immaterial whether companies had policies forbidding the conduct 
o Can point to Grace giving their employees both “implied” and “apparent” authority 

o Implied: Grace obviously controlled their manner of work 
o Apparent: Grace still bound by authority it appears to give: 

� Holding out: Grace held itself out as the employer and had control 
� Justifiable reliance: Anyone can justifiably rely on Grace as having 

control over its employees 
Against Beatrice: 

o Must look at timeline of when Riley was Beatrice’s employee (was manager of the 
plant) 

o Bought Riley in Dec. 1978 and sold it back in 1983 
o Wells closed in 1978 



Fall 2007 Torts  (Vaughn)   

 65 

o So just a short period of time that Beatrice could say it was liable for Riley’s 
actions (b/w 1978-1979) 

o ∏s will say that under the purchase K, Beatrice assumed all of Riley’s risks/liability 
o “Foreseeability” – assumed Riley’s liability and it was foreseeable 

 

 
CAUSATION – Generally, Toxic Trials (Class 19) 
 
 Arsenic poisoning Woburn 

Found in 

body? 

Yes, arsenic stays in the body and 
tests could show that there was 
arsenic present in the victims’ 
bodies (a pinkish color would show 
up after) 

No, The chemicals in question 
don’t persist in the body, so can’t 
prove this way. 

Found in 

water? 

Yes, after checking the soil and well 
water, there were high levels of 
arsenic 

No, in Woburn, no link established 
b/w well water and the chemicals – 
the water distribution pattern not 
known, so they couldn’t say it 
contaminated well water 

Solid link? Yes, found a solid link (from water 
coolers) b/w the contaminated water 
and affected people. 

Nobody knows what causes 
leukemia, so can’t say it was the 
TCE. 
 
Also – could be too many 
intervening factors 

 

 

 
CAUSATION: Cause in Fact (Class 20) 
 

o But-for ∆s’ negligence, the ∏s  would’ve never suffered illnesses – use 3 factors for 
but-for causation 

o Hard to get past this: ∏s will prefer a “substantial factor test” – so court can just 
look @ evidence and decide the appropriate legal conxn b/w causation and ∏s’ 
recovery (see § 435 of Restatement – pg. 26 of outline) 

o Substantial factor test: 2 things happen @ same time to cause the harm – each 
is enough to bring about the harm 

o ∏s can say that Grace or Beatrice’s negligence alone is enough to cause their 
harm 

 
Substance: Does TCE cause leukemia? [Medical causation part of the litigation] 

o Implications of Daubert and Joiner – whether the expert testimony is good enough 
and can establish causation 

� Daubert- judge (Skinner) serves as the gatekeeper discretion – almost didn’t 
let in the geologist’s testimony (that he found TCE on Beatrice’s land) 
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o ∏s will argue: just need a legal certainty (51% probability) 
� But-for the ∆s irresponsible dumping and negligent conduct, the ∏s 

would not have suffered illnesses and leukemia 
� Blue Bus standard: not necessary to prove causation to a scientific 

certainty, only need to prove to a legal certainty 
� Harvard study (1983) � had mixed reviews  

• Strongly suggested that water from Wells G & H linked to a 
variety of health problems – significant statistical correlation 
b/w a mother’s exposure to chemical during pregnancy and 
subsequent childhood leukemia 

• Conclusion from it:  
o The more water the residents drank from the wells, the 

greater the risk of adverse health effects 
o Children w/leukemia had twice as much water 
o Children w/more likelihood of leukemia had more 

access to water 
• Problems with it: 

o Just an epidemiological study – doesn’t equal hard 
physical evidence 

o Was just a statistical correlation, not cause and effect 
� Response: strong association b/w lung cancer 

and cigarette smoking, even though no strong 
scientific basis until years later – can’t keep 
waiting 

o Considered biased, since the volunteers for it could be 
deliberately biased and could have recall bias 

� Response: If biases appeared, then East 
would’ve looked worse then West Woburn for 
those 9 yrs that wells were closed – not the case 

� EPA study – Est TCE as probable carcinogen in 1979 
� After Wells G & H were shut down, the levels of leukemia were 

statistically indistinguishable from the rest of Woburn (“Toxic Trials”) 
� Dr. Levin's testimony: "it is my opinion, based on reasonable medical 

probabilities and to a reasonable medical certainty, that the exposure of the 
plaintiffs to the subject chemicals caused or substantially contributed to the 
plaintiffs suffering serious illnesses including immune dysfunction and 
leukemia" (ADC 569); This testimony could shift the burden of proof onto 
the Defendant to establish that Dr. Levin’s evidence is incorrect.   

 
o ∆s will want to say we should use Scientific Certainty  

� No direct link between leukemia and TCE; TCE does not persist in the 
body so no proof of existence 

� CDC study (January 1981) – elevated amounts of TCE in other parts 
of the country with no leukemia clusters 

� Rat study: results are not applicable to humans (“Toxic Trials”) 
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• Just like in Joiner – animal studies don’t always show what really 
can happen in humans – could be too large doses given to rats 

• Skinner was hesitant of using animal studies anyway 
 

Source: Show that ∆s were source of contamination -Waterworks portion of litigation 
o ∏s against both: 
o Expert testimony – did flow into Wells G & H 
o But then ∆s also have expert testimony that says did not flow into wells 
o ∏s against Grace: 

o Direct Evidence 
� Employee testimony of dumping: Love & Barbas 
� Chemical pool, barrels of chemicals – known areas where employees 

dumped the chemicals  
� There was TCE soil contamination around Grace 

o Groundwater flow and location of Grace in relation to Wells G & H 
o Nesson’s proof formula against Guswa’s testimony: using this formula, 

Nesson was able to prove that under Guswa’s  theory, Grace’s plant would 
have to be ten feet under water  

o Pump test: Princeton hydrogeologist studied the data and reported the Pump 
Test confirmed that the water in the wells came from Grace, at least in part 

o Joint liability 
� That Grace only needs to be partially responsible for the TCE 

contamination in order to be liable 
o ∏s argument against Beatrice: 

� Riley was using TCE – look at purchase records, logbooks, etc 
� Allowed Whitney Barrel to dump on their property – but need to find proof 

of this 
� Show use of TCE in tanneries everywhere else implies Riley used it too 
� “Killer document” showed that Riley had lied about dumping anything on 

the land – but it still doesn’t prove that the sludge contained TCE (just 
showed Riley lied at his deposition) 

� Drobinski (the geologist’s testimony) –he found TCE on Beatrice’s land 
� Pinder’s testimony: contaminants from Beatrice could’ve reached the wells  

o Grace will argue that they’re not guilty: 
o Glacier Argument: (Guswa’s theory) bedrock is so dense in nature that 

it would not allow more than a small amount of water to flow through 
(the “stuffed pipe” analogy) 

o Chemicals could not have reached G & H by May of 1979    
� There are 37 facilities within 1 mile of Wells G & H  
� Grace is the farthest away of any of the 37 facilities from Wells G & H 
� Cannot show “but for” causation between Grace and TCE 

contamination 
� Expert testimony: industries in Northern Woburn had, for many years, 

dumped waste into the Aberjona River and thus the river was the 
source of contamination of the wells (ACA 352) 
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o Beatrice will say: 
� No records of purchasing TCE before 1972 
� We didn’t dump – and even if  you can prove we did – no proof it contained 

TCE – or TCE that could have somehow reached the Wells 
� Drobinski not a credible witness and the TCE could’ve been dumped after 

the relevant time periods. 
� Riley on the other side of the river –Aberjona flowed b/w wells and 15 acres 

• Groundwater could’ve prevented any chemicals from going through 
the river – it was a barrier 

• Chemicals could’ve come from anywhere in the river 
• Question of gradient: not sure if it was uphill 

o Response by ∏s – if it didn’t flow naturally (b/c it may have 
been level or uphill), the wells were pumping in the water, so 
the water would’ve been drawn in anyway 

� Judge Skinner ruled on his own that contamination from 15 acres never 
reached the wells, by preponderance of evidence 

 
o Exposure (∏ exposed to substance in a way that caused illness?) 

o Did exposure = illness?  
o ∏s will say: 

� During litigation, they showed that showering was actually the primary way 
of getting inflicted (because TCE was absorbed through the skin) 

� Gamache family still got leukemia & they used bottled water 
 

o ∆s argument: CDC study  
� Elevated amounts of TCE in other parts of the country with no leukemia 
� Nobody knows what causes leukemia 
� Toxicologists don’t think enough TCE in wells to cause harm  
� Leukemia doesn’t stay in the body so hard to prove this   
� ∏s also contracted different kinds of leukemia 
� Intervening sources – could’ve been exposure to other household chemicals 

that caused ∏s’ illnesses 
� Leukemia clusters don’t mean anything 

 
CAUSATION: Proximate Cause (3 tests) 

o 3 tests:  
o Directness 
o Scope of the Risk/Foreseeability (∆s like) 
o Hindsight/Restatement (∏s like) 

o Under Palsgraf, ∆s may also say that ∏s weren’t foreseeable ∏s  
o ∏s would counter – of course they were, they lived in the surrounding 

area and everyone knew Woburn used groundwater for city h20 supply 
o ∆s may want to bring up thin skull rule for leukemia – that ∏s were already sick 

o ∏s will say – not so many ∏s could be predisposed to illness 
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Directness Test: 
o ∏s want to: De-emphasize independent causes and make the injuries directly 

traceable to the defendants’ conduct. 
o ∆s want to:  Focus on breaking of chain of events—other tortfeasors, 

susceptibility, digging of the wells. Lots of intervening causes. 
 

∏s will argue 

o Against Grace: ∏s will say: 

o Assume Negligence  
� Foreseeability is inconsequential when there is negligence  
� Damages depend on the direct consequences of the negligence, 

with no intervening causes of the harm 
o Evidence of Grace’s dumping  

� Employee Testimony  
• Al Love: Said he watched Tom Barbas and Joe Meola, 

Grace employees dump drums of TCE and other 
chemicals onto Grace property. ACA 161-65.  

• Paul Shaline – Told that he directed Tom Barbas and 
Joe Meola to dump full barrels of TCE into a pit behind 
the plant. ACA 179.  

• Tom Barbas – He admitted to dumping used TCE into a 
drainage ditch behind the plant daily. ACA 174, 179.  

� Direct Evidence of Dumping  
• Grace land was heavily contaminated. 
• The EPA unearthed six drums which had once 

contained TCE and other toxic solvents. ACA 155.  
o TCE from Grace property reached Wells G&H  

� Water from Wells G & H was contaminated with TCE and 
other chemicals, which were listed by the EPA as "probable" 

carcinogens. ACA 36.  
� Preliminary EPA report showed two plumes of TCE going 

towards the wells - one from the W.R. Grace land interpreted 
by a Princeton University professor, an expert in groundwater 
contamination and hazardous wastes. ACA 78. 

� Dr. George F. Pinder, Ph.D., Preeminent in his field. 
• "Grace was responsible for the contamination of Wells 

G and H." ACA 326.  
• TCE reached the wells before the onset of leukemia and 

other health problems.  
o Must show that the health problems actually caused by TCE  

� EPA report said the wells "had been on line during the 
presumed critical exposure period of the childhood leukemia 
cases and they served primarily the eastern part of Woburn" 
ACA 50.  

� OSHA changed the policy about TCE "Inhaling vapor from the 
solvent could cause eye irritation, cardiovascular and nervous 
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ailments, and damage to liver and other body organs." ACA 
178. 

� Dr. Vera Byers, immunologist, author of 85 articles in 
respected journals. Concluded that "the families were indeed 
suffering from chronic solvent poisoning… long term, low 
dose exposure to TCE … had impaired their immune systems 
and caused the high incidence of leukemia" ACA 253.  

� Dr. Shirley Conibear, specialist in environmental and 
occupational medicine, published lots of articles about workers 
exposed to toxic chemicals. Found pattern of health problems 
in plaintiff's medical records that matched the symptoms of 
TCE: dizziness, nausea, vomiting, fatigue, skin rashes, and 
irregular heartbeats. ACA 201.  

� Dr. Saul Cohen, cardiologist, skeptic. Found irregular 
heartbeats in all plaintiffs. "Very impressed with the 
consistency of these findings and the similarity of complaints 
in this particular cohort of patients" ACA 203.  

� Dr. Robert G. Feldman, chairman of the Dept. of Neurology 
at the Boston University School of Medicine, skeptic, wrote 
several articles about the effects of TCE, blink reflexes for all 
plaintiffs are low or low normal, "they were not normal.” ACA 
204-06.  

 
o Against Beatrice: ∏s will argue: 

o East Woburn Residents were diagnosed with and died from Leukemia 
o Medical tests suggest link between cancer and exposure to TCE 

� Multiple studies show that people who were exposed to the 
water from Wells G and H suffered greater health risks than 
those who were not. 

• E.g. – 1997 Follow-up Study of Childhood Leukemia 
developed by the Massachusetts Department of Public 
Health 

o Found that “relative risk of developing 
childhood leukemia was greater for those 
children whose mothers were likely to have 
consumed water from Wells G and H during 
pregnancy than those who did not.” 

• E.g. – Dr. Vera Byers 
o Long-term, low-dose exposure to TCE had 

impaired the residents immune systems and 
cause the high incidence of leukemia 

o East Woborn Residents were exposed to TCE through their tap 

water coming from wells G and H 
� The chemicals have been shown to flow directly into the 

groundwater that was used by wells G and H 
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� The water was shown to contain high levels of chemicals that 
were used by both the Tannery and Whitney 

� Vapor test – American Journal of Public Health 
• Demonstrated that the amount of TCE absorbed during 

bathing equaled or surpassed the dose one would get 
from drinking contaminated water. 

o Wells G and H were contaminated by ground water 
� Hydrogeology Tests 

• US EPA developed documents that provided 
information on groundwater contamination and the 
industries that were responsible for contaminating wells 
G and H. 

• US Geological Survey – at least some water drawn 
from wells G and H derived from Riley’s fifteen acres 

• Pinder’s Testimony – the river was not necessarily a 
barrier 

• After Trial EPA concluded that Beatrice had the more 
contaminated soil in comparison to the Grace property 

o TCE was present on Beatrice’s property 
� Wells G and H pumped water from 1964 to 1979 
� The land was poisoned with the chemicals dumped by one of 

the many businesses that were on the land during the stated 
period 

� Geologist John Drobinski found piles of debris on Beatrice’s 
15 acres that had rusted 55 gallon drums and were saturated 
with TCE 

o Beatrice negligently disposed of TCE 
� Through the directness test, the fact that they were negligent in 

their dumping is enough to find them liable if it was the cause 
for a series of events which directly caused the illnesses. 

 

o ∆s will argue 

o Grace will argue: 

� Intervening Cause 1: Other companies / people dumped, or 
otherwise disposed of, toxic solvents (including TCE) in a way 
that contributed to the contamination of the Aberjona River and 
the underground aquifers in Woburn. Dumping of TCE by 
other companies / people was beyond Grace’s control. 

 
• Dumping of TCE by other companies / people created 

the causal link between Grace’s negligence and the 
plaintiff’s injury that would not have otherwise existed. 

a. Assuming that TCE poisoning caused the plaintiffs’ illnesses, the 
amount of TCE to which the plaintiffs were exposed was just 
barely enough to cause illness. 
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i. The plaintiffs were only exposed to TCE in small amounts. 
ii. The amount of TCE to which the plaintiffs would have 

been exposed in the absence of dumping by third 
parties (i.e., if they’d only been exposed to waste from 
Grace) was insufficient to cause their injuries. 

b. Grace dumped relatively small amounts of TCE, PERC, etc., 
during the critical time for plaintiffs’ exposure. 

i. 6 empty drums uncovered on Grace’s land by the EPA that 
once contained TCE, but no evidence to prove that the 
drums were not empty when they were buried. 

ii. Paul Shaline: Grace did not have an official policy 
instructing employees to dump waste solvents on the 
ground.  Only small amounts were dumped, and those may 
not have contained any TCE.  (ACA, pp. 156-157) 

iii. Tom Barbas: Only personally dumped waste solvents for 2 
months, and then only in small amounts which may not 
have contained TCE.  (ACA, p. 158) 

iv. Al Love: His claim that there were rumors about 50 
additional drums buried beneath the addition to the Grace 
plant built in the 1970’s are unsubstantiated, and there is no 
evidence that the drums, if they exist, ever contained TCE.  

v. Tom Barbas (2nd deposition): Testifies that drums were 
emptied into a ditch behind the Grace plant, but not about 
what chemicals (TCE, etc.) were in the drums. 

c. Other companies dumped much larger quantities. 
i. There were 37 companies operating within a 1-mile radius 

of wells G & H.  
ii. At least 2 other companies used or dumped TCE (Riley 

Tannery, Unifirst, etc). 
iii. The massive contamination of the wells could not have 

been caused by the amount of TCE, etc., that Grace 
dumped. 

Intervening Cause 2: The city of Woburn built wells G & H in particular 
places that caused them to draw water from sources that had absorbed Grace’s 
waste material. 

1. The placement of wells G & H was beyond Grace’s control. 
a. Grace has no control over where or when the City of Woburn 

builds its water wells. 
2. The city’s placement of the wells created the causal link between 

Grace’s negligence and the plaintiffs’ injuries that would not have 
otherwise existed.  
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a. Any material dumped by Grace that seeped into the ground was 
absorbed by either the underground aquifer near Grace’s plant, the 
Aberjona River, or both. 

b. Wells G & H drew from both the Aberjona River and the 
underground aquifers. 

c. Wells G & H pumped water from the aquifer and river to East 
Woburn. 

d. Had wells G & H been built in a different location, they would not 
have drawn water from either of the sources that absorbed Grace’s 
waste materials (i.e., the Aberjona River and the aquifer near 
Grace’s property.) 

o Beatrice will argue: 

� No causal link between negligence and harm 

• No proof that TCE from Beatrice made it into the 
ground water. 

• Complications with causation of leukemia: 
o Different types of leukemia diagnosed within 

Woburn refute causation 
o Don’t know what causes leukemia. 

• Correlation is not causation. 
o Studies cited by plaintiffs do not constitute a 

causal link. 
� Intervening causes of the harm  

• The heavy contamination of the river by other 

companies was an intervening cause. 
o There were over thirty other companies around 

wells G and H. 
• There are multiple ways the TCE could have gotten into 

the river, if it had gotten into the river at all. 
o Even if the TCE made it into the ground water, 

Beatrice’s negligence was not a direct cause. 
• Many other potential environmental/genetic causes of 

leukemia could have been intervening causes for the 
plaintiffs 

• The wells G and H were closed for periods of time, 
breaking the sequence of events 

o Well G was closed from April 1972 to August 
1973 

o Well H was closed from1967 to1974. 
o While the wells were closed Beatrice clearly did 

not cause the harm during that time. 
� These intervening periods of closure 

break the causal sequence of events. 
• Example of Kingston v. Chicago & N.W. Ry. (pg. 418) 



Fall 2007 Torts  (Vaughn)   

 74 

o Either of the two fires would have been the 
direct cause by themselves. 

o But in our case, we have the river, the other 
companies, the other potential 
environmental/genetic causes that all got in the 
way because: 

� The act of dumping and then other acts 
after the dumping that could have caused 
the harm without our negligence 

� Directness test is unjust 
• Harm was not foreseeable 
• Outline for unjust qualities of directness test: 

o Directness test goes against basic premises of 
reasonable person principle  

� People should only be held liable for 
what a reasonable person could foresee. 

o Overseas Tankship (U.K.) Ltd. V. Morts 
Dock & Engineering Co., Ltd. (pg. 471) 

� Directness Test as set forth in Polemis 

is unfair 
� Directness Test sets up a situation where 

an act can be found liable no matter how 
unforeseeable and trivial the outcome 
may be. 

� Directness Test leads to the difficult 
problem of proving causation. 

� Directness Test is abstract and based on 
philosophy instead of practicality. 

� Directness Test is not functional for 

the inconsistent results it would yield. 
 
Foresight Test: 

o D should say they couldn’t foresee the water reaching the wells.  Narrowly 
define character of the risk.  Couldn’t foresee leukemia – not scientists. 

o P should say that the D’s should have foreseen groundwater as drinking water.  
Need not foresee leukemia directly – just that some illness would result 

 
∏s will argue 

o Against Grace: ∏s will argue: 
o Because Grace’s negligent dumping of TCE could be foreseen by a reasonable 

person to cause harm, they should be liable. 
o Foreseeability and natural result are “coterminous.”  In other words, the two 

interpretations are generally applied interchangeably.     
o Foreseeability limits the “directness test.”     
o Foresight Test Applied  

o It is foreseeable that TCE would seep into groundwater.     
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o Considering that proper disposal was legally required of chemicals like 
TCE, WR Grace should have foreseen possible harm in spilling large 
quantities of TCE on the ground.  

o Barbas’ testimony reveals the reasonable person’s concern over 
spilling toxins.  Barbas was aware of proper means of disposal and 
informed his supervisors, who failed to act. 

o Grace had a “pool” of TCE on their property.  It is natural to foresee 
that TCE would behave similarly to water, percolating through the 
earth into the underground aquifers. 

o It would then be foreseeable that the contaminated water could be 
pumped by the town’s wells and consumed by Woburn residents.    

o Foreseeable that TCE contaminated water would harm Woburn 
residents. 

o Grace was aware TCE could cause health problems in individuals exposed to 
the chemical. 

o Grace’s memo demonstrated that the company knew of dangers associated 
with the use of TCE to the extent they banned its use.  Grace’s Woburn 
facility failed to comply with company policy, and Grace failed to follow up 
ensuring that its facilities had stopped using TCE. 

o Grace’s negligent dumping of TCE began a natural course of events.  A 
reasonable person could have foreseen that the dumping of TCE would 
percolate into the Woburn groundwater, contaminate the aquifers tapped by 
Wells G and H, and cause medical problems to those exposed to contaminated 
water.       

 
o Against Beatrice: ∏s will argue: 

� It was foreseeable (at the time of the act) that Beatrice’s negligent dumping of 
hazardous chemicals on the Tannery property could have caused illness (a general 
sort of harm) in residents of Woburn. 

� It was foreseeable (at the time of the act) that Beatrice’s negligent failure to 
control the dumping of hazardous chemicals on the 15 Acres could have caused 
illness (a general sort of harm) in residents of Woburn. 

� It was foreseeable (at the time of the act) that Beatrice’s negligent dumping of 
hazardous chemicals on the Tannery property could have caused illness (a general 
sort of harm) in residents of Woburn. 

� It was foreseeable (at the time of the act) that Beatrice’s negligent failure to 
control the dumping of hazardous chemicals on the 15 Acres could have caused 
illness (a general sort of harm) in residents of Woburn. 

 

∆s will argue 
o Both: How to describe and evaluate the events that led to the plaintiff’s harm 

o Obvious foreseeability.  
� Damages resulting from misconduct are so typical that jurors 

cannot possibly be convinced that they were unforeseeable. 
o Neither typical nor unusual.  



Fall 2007 Torts  (Vaughn)   

 76 

� Damages determined on a case by case basis focusing on 
unusual details and whether or not they were significant. 

o Freakishness of the facts.  
� Damages were so unusual that they cannot be deemed 

foreseeable. 
� Was it foreseeable that TCE would cause leukemia? No. 

� There are no known causes of leukemia 
� Among the scientific community, there was no consensus, and no studies 

to prove that exposure to TCE caused leukemia 
� Due to the presence of the following intervening factors, Beatrice cannot 

be held liable for the plaintiffs’ injuries: 
� Genetic predisposition 
� Possible exposure to other known carcinogens 

 

o Grace will argue: 
o Scope of the risk 

o The harm that resulted from alleged negligent acts was not natural and 
normal. TCE exposure results in nervous system damage but there are 
no links that are known between TCE and leukemia. 

o The alleged spread of TCE from dumping that occurred on Grace’s 
property would not reasonably have been expected to reach the wells 
½ mile away. 

o Foresight Test – What should the defendants have known at the time of their 
action? 

o Grace not experts in hydrology and the permeability of the soil. Should 
they be held to the standard of an expert? 

o Did W.R. Grace owe a duty of care to the plaintiffs, who lived miles 
away? If so, to what extent? Could they foresee that TCE, would enter 
into the plaintiff’s water supply and cause them harm? 

o Prior to the study released in 1973 by the National Institute of 
Occupational Safety, could W.R. Grace reasonably suspect that TCE, 
which was a widely used chemical solvent, was harmful? 

o Grace couldn’t have reasonably foreseen that their dumping would lead to a 
disease of which the cause is unknown 

 

o Beatrice will argue: 
� Riley stated that: 

◦ He was not aware of any dumping on the 15 acres, and  
◦ His company did not use TCE 

� Thus, Beatrice had no reason: 
◦ To believe that the 15 acres was being contaminated 
◦ To suspect contamination by Whitney Barrel and other companies 

◦ Due to the presence of the following intervening factors, Beatrice cannot 
be held liable for the contamination of the 15 acres: 
◦ Whitney Barrel’s dumping on the 15 acres 
◦ Trespassers  
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◦ Was it foreseeable that the contamination from the 15 acres would reach 
the water in Wells G and H? No. 

� The Aberjona River served as a barrier between the 15 acres and Wells G 
and H 

� Wells G and H were uphill from, or at least level with, the 15 acres 
� Due to the presence of the following intervening factors, Beatrice cannot 

be held liable for the contamination of Wells G and H: 
� The Aberjona River was already very contaminated 
� W.R. Grace and other companies used TCE in larger quantities 

and had inadequate disposal methods 

 
Hindsight Test: 

o D should complicate the chain of events. 
o P should emphasize culpability and fairness.  Use any info that D may not 

have had, but should have had in retrospect. 
 

     ∏s will argue 

o Against Grace: ∏s will argue: 
1. It was not “highly extraordinary” for Grace to foresee that chemicals such as TCE could 

cause substantial adverse health effects. 
a. OSHA warned Grace that TCE used in the manner in which employees used it 

was especially hazardous to their health 
i. Consequently, Grace executives issued a company-wide memo 

instructing employees to discontinue use of TCE because it could 
potentially be dangerous.  (ACA p. 178) 

ii. Cryovac plant continued to use TCE despite the warning 
b. EPA issued notice about the harms of TCE 

i. TCE is potential carcinogen in water 
ii. TCE is a hazardous waste 

2. It was also not “highly extraordinary” for Grace to foresee that dumping chemicals into 
the ground would contaminate the ground water that is a source of water for the Woburn 
community. 

a. Wells G and H were known sources of water to the homes of the Woburn 
community 

i. It is not highly extraordinary to foresee that dumping chemicals into the 
ground would contaminate ground water 

ii. It is further not highly extraordinary to foresee that contaminated ground 
water would be pumped into Woburn community homes.  

b.  It is not “highly extraordinary” to foresee a “pool” of chemicals in a pit would 
seep into the ground 

 
o Against Beatrice: ∏s will argue: 

i. Toxins caused physical harm 
1. Harvard Studies (1983) – Water from the wells is correlated to 

adverse health effects.  
2. “Animal Testing” EPA Study – established that TCE was a 

probably carcinogenic  
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3. Dr. Levin – Expert witness who stated that TCE exposure 
contributes to deficiencies in the immune system which result 
in serious illnesses  

ii. Plaintiffs were exposed to and absorbed toxins from the water 
1. Since the public water was contaminated, it was highly likely 

that the plaintiffs would be exposed to the water through many 
uses such as showering, laundry, drinking, and cooking 

2. National Institute of Occupational Safety and Health – 
exposure to vapors from solvents can cause permanent injury 
to organs and vascular and nervous systems 

3. Children with leukemia had two times the amount of exposure 
to water compared to children not diagnosed.  

iii. Water was contaminated with significant levels of toxins 
1. 267 parts per billion of TCE in Well G 
2. 183 parts per billion of TCE in Well H 

iv. Water from wells G & H traveled to the homes 
1. Houses in East Woburn received their water directly and 

primarily from Wells G & H 
v. Ground water fed wells G & H 

1. The pumping action of the wells drew ground water from the 
area, which included the 15 acres  

2. It is not highly extraordinary that the ground water was 
bypassing the river and being drawn into the wells considering 
that the water level in the river was not increasing 

vi. Dumping of toxins on land contaminated ground water 
1.  230,000 parts per billion of TCE located in the ground water at 

their site 
vii. Beatrice allowed dumping / dumped toxins on their land  

viii. Doesn’t seem highly extraordinary that Beatrice could have known 
that the dumping of chemicals on their land could have led to leukemia 
and/or other illnesses. 

 

      ∆s will argue 

o Grace will argue: 
A. There no scientific documentation that irrefutably links TCE and leukemia 

a. There is no test to determine if TCE persists in the body 
b. There were several other carcinogens present in the water that 

could have caused cancer 
i. The animal testing that ∏s used is not the same thing – 

can’t extrapolate evidence from that study to this (since 
they also had injected animals with much larger doses) 

B. Because of the existence of several negligent companies dumping TCE, it 
would be difficult to establish a causal connection between Graces’ 
dumping of TCE and the injury.  

a. There are 37 facilities located within a 1-mile radius of Wells G & 
H 
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b. Other companies dumped much larger quantities of TCE than 
Grace 

c. Grace is located the farthest away from Wells G & H 
d. The bedrock near Grace is so dense that it would not allow more 

than very small amounts of water to flow through to contaminate 
the river. 

e. Because the movement would have been so slow through the 
bedrock, the chemicals could not have reached Wells G & H by 
May 1979 

f. Both Tannery and Unifirst were known to have dumped TCE 
C. It IS highly extraordinary that ∏’s got leukemia from the dumping 

o Beatrice will argue: 
i. Beatrice should not be held liable even if TCE was a substantial factor 

in causing the alleged injury to the plaintiffs because it looking back 
upon the negligent use of TCE, it is highly extraordinary that these 
actions should have brought about the plaintiff’s injury. 

ii. Can’t say that even if TCE was on 15 acres that it reached the wells 

iii. Correlation doesn’t = causation, so we don’t know what caused leukemia 

1. And diff forms of leukemia in Woburn – how can you say it points 
to 1 cause? 

iv. The time period is too short – only responsible for 1968-79 period 

 

 

DAMAGES: Emotional distress 
o P will point out that they had to watch their immediate family members suffer/die. 
 
Impact Rule (no longer used) 

o Impact requirement – Restatement says physical harm required, but it can result from 
emotional stress 

o Anderson v. Cryovac (Assuming proof of causation) 
o Actual physical harm suffered: Leukemia; Rashes 
o Exposure to chemicals also damaged immune systems – could be physical 
o Impact 

� Had actual contact w/TCE from water they were drinking 
o But impact could be far-reaching 

� Anyone passing through the area who drank the water or was serviced 
by those wells 

� Courts lmtd impact rule – only applies to single incident instead of over 
a period of time 

 
 
Parasitic Recovery 

o Show physical harm before recovering for damages 
 
Intentional Infliction 
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o Absent physical harm, show ∆’s conduct was extreme & outrageous, & intentional or 
reckless 

o Court in Abbott says if ∆ is simply negligent, ∏ must show physical harm 
 
Zone of Danger 

o If ∏ in zone of danger of ∆’s negligence, recovery allowed 
o Can be geographically or in amounts (like amounts of water consumed) 

o Anybody who was exposed to the water could say they were in the zone of danger 
o Court could try to impose a threshold – say those who drank bottled water can’t 

recover -- But then ∏s would say they still showered w/the water (rashes) 
 
Bystander recovery 

o If parents/close or immediate family weren’t in zone of danger, still allow recovery 
 
Emotional Damage Claims in Anderson v. Cryovac  

o Skinner allowed doctor’s testimony: Dr Colvin’s tests and Dr. Levin’s affidavit showed 
that ∏s suffered more if TCE was present; by allowing this testimony, Skinner opened 
door to cause of action based on emotional distress 

o Weakened immune system b/c of TCE is physical harm – leads to emtl distress 
o But just witnessing children’s harm not sufficient 
 

Impact Rule and Parasitic Recover similar – physical injury suffered 
1) Living ∏s affected with leukemia for pain & suffering & emotional distress 

accompanying the disease 
2) Estates of deceased persons who died from leukemia for pain & suffering of 

the deceased 
a. Of the deceased could be ambiguous 
b. But what about emotional harm they suffered prior to death? 

i. Hard to prove that 
ii. But if it’s physical harm, you can prove that – in this case, they 

had leukemia 
3) Family members of deceased persons for emotional distress of these family 

members in watching them suffer and die 
4) Family members of living ∏s who suffer from emotional distress for watching 

them suffer 
5) Living ∏s who do not have leukemia 

a. For emotional distress caused by contamination of their water, 
including feelings of anger, hopelessness, frustration and distress 

b. For emotional distress for the effects of the contamination on them 
c. For emotional distress for the fear of contracting leukemia or other 

cancer in the future 
d. For medical monitoring 

 

DUTY: Duties of Owners and Occupiers of Land 

 
o See Restatements § 366 and 364 
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o § 366: Posessor knows or should’ve known of the condition 
� Just says possessor – so how Beatrice took possession of the land 

o § 364: Deals w/the creation or maintenance for dangerous artificial conditions 
� If you are the landowner 

Plaintiffs:  
1. Point to Beatrice’s purchase of Riley. 
2. Riley’s destruction of the land. 
3. Midnight dumping incident. 
4. Evidence that the companies should have known of the pollution based on fact 

that wildlife had died etc. 
5. See Nassr where court used 366 to illustrate duties of owners and occupiers who 

use chemical on their land.  
o ∏s will apply Nassr and say: 

o Under Nassr, Beatrice still had duty to abate by cleaning up or getting 
someone to clean up 

o Beatrice should’ve known about conditions on their land, even if they 
claimed they weren’t responsible for the dumping  

� Failed after reasonable oppty to make it safe or otherwise protect 
persons agst it; failed to clean the land 

o Beatrice should have known about the conditions (toxic barrels, dumping 
on the land, contamination of the 15-acres with what seems like a variety 
of toxic chemicals) when they took possession of the land when buying it 
from Riley.  

o ∏s will argue that Beatrice should have known that the toxins could get 
into the ground water – they are responsible for any liability that Riley had  

o Under § 366 – Beatrice knew or should know of the conditions when they 
bought the land from Riley 

o After reasonable oppty to make it safe (getting the letter), they 
failed - § 366(c) 

o Use § 366 – if you take possession of the land 
o Would § 364 be a better section for ∏s to have relied upon? 

o Beatricec could argue that the river a natural condition  
o Under § 364: Could use it to say that if they created condition or 3rd 

parties had created it (with or w/o their knowledge) – they still have to 
clean it up 

o § 364 – when you own the land 
o If Whitney Barrel dumped, use § 364 

� B/c one of the conditions 
 
∆ will say that they didn’t have a duty to examine the property before purchasing it 

o Will argue: Why does Beatrice have to know anything; factual diffs b/w 
Nassr and Beatrice; and they have a limited obligation to inspect 

o No way of knowing about dumping (§ 366 and 364) 
o Beatrice: Blame it on Whitney Barrel or others 
o Grace: Didn’t know dumping was occurring  

Defendants: 
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1. No way that we could have known of the pollution.  
2. Condition is not unreasonably dangerous to people or property outside of the land 

(any danger at all is contained within our property). 
 

 

DUTY – SPECIAL RELATIONSHIPS 
 

o Kline 
� ∆s in the best position to spread costs and have most info 
� They should warn 

o If ∆s argument Carrier v. Riddell 
� Nonfeasance is actionable only when you can reasonably foresee 

the harm OR when there’s a special relationship 
� So we can say that ∆’s should’ve reasonably foreseen 
� OR 
� Argue special relationship 

 
o Against Grace 

� Big corporation 
o Against Riley/Beatrice 

� Dumping on the 15 acres 
� Got the letter where Riley agreed to remove sludge and never did 

o ∆s argument 
o Didn’t owe a duty to anybody – no direct relationship w/the ∏s 
o Skinner used Carrier to say no special relationship 

� Nonfeasance: Duty to establish a special relationship 

o Risks are narrow 
� No way of knowing the specific effects – no way of proving it led 

to leukemia 
o The condition isn’t unreasonably dangerous to people outside of the 

property 
� If it’s not dangerous then you have no duty (no foreseeable ∏) 

o Beatrice argued that they should be held to layperson standard w/no 
specialized knowledge of chemicals not used in a tannery or of water flow 
through groundwater � and a layperson wouldn’t have been able to 
foresee the harm 

� ∏ s say Beatrice should be held to std of large commercial user of 
water (since tannery used about 300,000 gallons of water a day)- 
so it was clearly foreseeable 

 
 
 

o Beatrice/Riley 
o Skinner limited Beatrice’s liability to anytime after 1968  

� That’s when Beatrice was told that the water table under Beatrice 
was dropping b/c the city wells had opened 
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o Killer Document: City’s sanitary engineer wrote to Riley in 1956 and told 
them that there was sludge that was in violation of state laws and needed 
to be cleaned up �  

� Document proved that Riley had not told the truth – that there was 
tannery sludge that he was aware of  

• Riley had sworn at his deposition that he had never dumped 
anything on the 50 acres 

� Pg. 187 of ACA 
o ∏s argument: 

o Risks are so huge that ∆s should’ve used reasonable care b/c they 
should’ve know if they didn’t, then someone could’ve been injured 

� Scope of the risk is broad 
o The ∆s should’ve known that their activities would’ve injured someone if 

they didn’t exercise due care 
o That the ∏s were foreseeable ∏s  

� B/c they live in the surrounding area 
� Proximity to the Aberjona acquifier 

o Would know or should’ve known that Woburn was looking to dig more 
wells b/c of water shortage 

o For Beatrice – argue that 1968 date should’ve been pushed back  
o This is a Misfeasance 

 
**Skinner treats it as a nonfeasance and says no special relationship b/w ∆s and ∏s so no 
duty to warn 
 

 

STRICT LIABILITY 

 
Defined:   
§519 General Principle: One who carries on an abnormally dangerous activity is subject 
to liability for harm to the person, land or chattels of another resulting from the activity, 
although he has exercised the utmost care to prevent the harm.  This strict liability is 
limited to the kind of harm, the possibility of which makes the activity abnormally 
dangerous.  
 
§520 Abnormally Dangerous Activities: In determining whether an activity is abnormally 
dangerous, the following factors are to be considered: 

a) existence of a high degree of risk of some harm to the person, land or chattels 
of others; 

b) likelihood that the harm that results from it will be great 
c) inability to eliminate the risk by the exercise of reasonable care; 
d) extent to which the activity is not a matter of common usage; 
e) inappropriateness of the activity to the place where it is carried on; and 
f) extent to which its value to the community it outweighed by its dangerous 

attributes 
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§522 Contributing Actions of Third Persons, Animals and Forces of Nature 
One carrying on an abnormally dangerous activity is subject to strict liability for the 
resulting harm although it is caused by the unexpectable 

a) innocent, negligent or reckless conduct of a third person, or 
b) action of an animal, or 
c) operation of a force of nature 

1. Plaintiffs’ Arguments: 
a. Companies are liable for carrying on abnormally dangerous activity on 

their property, which resulted in harm to Woburn residents, regardless of 
whether or not they exercised due care to prevent such harm. Essentially, 
the handling and disposal of ultra-hazardous chemical substances 
described in this complaint constitute an abnormally dangerous activity 
because 

i. High degree of risk of some harm to property, and health and 
safety of residents and the environment (evidenced by dead 
vegetation on 15 acres) 

ii. Defendants’ abnormally dangerous activity created a risk of harm 
to the property, the drinking water supply and the personal health 
and safety of the plaintiffs, plaintiff decedents, and others similarly 
situated in Woburn 

iii. The handling and disposal of hazardous chemical substances on 
defendant’s property resulted in their escape into the surrounding 
environment and the contamination of the drinking water supply 
utilized by plaintiffs, of plaintiffs’ property, and of the 
groundwater beneath plaintiffs’ property and of the air in 
plaintiffs’ home. 

iv. The escape of hazardous chemical substances handled and 
disposed of on the defendant’s property has caused plaintiffs to be 
unreasonably exposed to chemicals which have caused them to 
suffer in mind and body, to contract illness, to suffer the increased 
risk of contracting illness in the future, to suffer emotional distress 
and mental anguish, and to suffer the loss of use and enjoyment of 
their property and economic and financial harm 

v. Use of TCE is not a matter of common usage. It is not used by a 
large percentage of the population.  

vi. Inappropriateness of the area where activity (dumping on land) 
was carried out because the city of Woburn was not very far 

vii. TCE is an inherently dangerous chemical – a known(?) carcinogen 
viii. Defendants were unable to eliminate the risk of harm from the 

poisons by exercising reasonable care (Beatrice put up a fence 
around 15 acres, but harm still resulted) 

ix. The benefits of the activities of the company were not outweighed 
by the dangerous attributes of the chemicals they used  

x. Not a significant source of employment to Woburn residents? 
2. Both Defendants’ Arguments: 
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a. Benefit of companies’ activities outweighed the risks to the community. 
They paid taxes to the City of Woburn, big employers and contributed to 
the community (how?) 

b. There are means to eliminate the risk of the use of chemicals (proper 
disposal, fencing off contaminated areas, like Beatrice had done) so strict 
liability is inappropriate in this case 

c. Case of common usage. They companies were situated in an industrial 
town with a long established history of factories in the area 

d. Was also common in terms of usage in similar companies nationwide 
3. Ps arguments specific to Grace: 

a. Broad definition of abnormally dangerous – use, storage and disposal of 
TCE on its property 

b. These chemicals are dangerous; “increased risk of leukemia, other 
cancers, liver disease, central nervous system disorders and other 
unknown illness and disease” (ADC 75) 

c. Leukemia cluster; TCE and other industry solvents; EPA deemed TCE a 
hazardous waste; recommended standard for drinking water that would not 
have carcinogenic effects – zero TCE concentration (ADC 69) 

d. Not a household product – is for industrial use 
e. Not all factors of s 52 have to be satisfied 
f. TCE is an inherently harmful chemical – high degree of risk of some sort 

of harm 
g. Dumping chemicals created risk of harm – either through water or direct 

exposure (kids hiking through contaminated woods) 
h. Activity was in the vicinity of neighborhoods and wells; HQ had directed 

them to change their procedures (CHECK THIS) 
i. Grace is situated uphill from the water supply, close to residents 
j. Hand Formula – would cost less for Grace to handle TCE properly than to 

pay medical bills, environmental clean up, etc. (applicable??) 
k. Improper disposal does not constitute common usage 
l. Not producing goods for the town; does provide some jobs, but not 

enough to compensate for the risk 
4. Grace’s Defense: 

a. Dumping that occurred after 1964 arguably could not have reached the 
wells in time to cause the harm 

b. Risks must outweigh use of chemical  
c. Reasonable care could be used, so strict liability inappropriate 
d. Wells were not open when Grace started dumping 
e. Harm suffered by P’s was too remote ?? 
f. Common usage in industry 

5. Ps arguments specific to Beatrice: 
a. Chemicals dumped are toxic and cause health problems; any toxic 

chemical is likely to cause severe harm to people 
b. Abnormally dangerous activity as the maintenance and continuance of a 

toxic dump on the 15acres as well as the use of TCE on the tannery’s 
property 
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c. Restatement s 520: 
i. Disposal methods used by Beatrice created high risk of significant 

harm 
ii. No amount of reasonable care in dumping could make it safe (TCE 

is inherently unsafe) 
iii. Chemicals aren’t commonly used. Use community use to 

determine common usage, not industry use. 
d. Dumping toxic chemicals is not normal activity 
e. Beatrice’s proximity to the populated area and water bodies made it even 

more inappropriate for dumping chemicals  
f. Tanning was no longer a staple of the community – tannery activities of 

little value compared to risks 
6. Beatrice’s Arguments: 

a. Tried to contain contamination by putting up fence. Strict liability 
shouldn’t apply. (Possibility to eliminate through reasonable care) 

b. Industrial area first. Residential area came later. 
c. Chemicals were in trace amounts and had small chance of reaching 

aquifers; no conclusive evidence that chemicals cause any of the harm 
d. Chemicals were not in unduly large amounts and were dispersed over a 

large area 
e. Disposed of the chemicals in accordance with the customs of their 

industry and had no knowledge of others dumping on their land; general 
public does not commonly dispose of chemicals 

f. Tannery was set away from neighborhoods, minimizing risk of exposure 
g. Provided economic benefit to Woburn citizens 

7. Skinner’s Directed Verdict: Basically concluded that to invoke strict liability, it 
is necessary to prove that the defendant has purposefully placed the chemicals on 
its land at a time when it could foresee that the chemicals might injure others. 

a. Had to be purposeful placement – defendant’s didn’t knowingly put 
people at risk or know that the activity was abnormally dangerous (ADC, 
p. 619)  

b. Riley’s employees didn’t purposefully put the chemicals on the 15 acres 
c. Not sure what he meant by purposeful – “for own purposes?” 
d. But this is contrary to Rylands!! 
e. No strict liability as to either Ds prior to 1964 (which was when Well G 

was opened) (Carrier and Palsgraf) 
i. Why? No class of people to whom Ds owed a duty of care before 

1964 because there was no one who could’ve foreseeably been 
injured by the polluted water 

ii. Also, chemicals are only potentially ultra-hazardous if consumed, 
so strict liability cannot attach 

  
 

NUISANCE 
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1. Private v. Public Nuisance 
a. Skinner ruled public nuisance 
b. Must prove a special harm to have standing, otherwise only state may sue 
c. P argued decreased property value, but based on unfounded fears, not 

recoverable 
d. P did have special damages, but not for decreased property value, sued for 

wrong thing: couldn’t get injunction on medical because damage had 
already happened, clean up wouldn’t help 

1. They should’ve sued for special damages in form of illnesses 
suffered 

  

 


