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I1I(c) — Affirmative Defenses: Comparative Negligence ) R

)) 0
o &H $ pJ o> > K
o ) $ H 10 = 1
o " ) 0
o 5 )7 , 1 0
H = $
¢ 1= 0 X H 0 ; P X
o D) 0
o 7 0 . = Q X
o 4 =; ") = $ 1
2 =: 1 :
%
o Wording of Statute is Important- does it say persons or person? 4
VAR ! 0
, $ 1 & s
o S . 0 -7
( > 0 J K ** 1 6
g 9
o) y » 0 ?
( > 1 W 0 !
6 ! g 9 N
9 »
o ” § . 0
o1 D ! ! $
o + ,1 ! ! %
o CO H#1 + ! B
o 8 !
o 7 =
o ( >$ 1
= ) ! . $ $§ § 0o ¢
= 4 $ o & $ %!? ,
6 27
n . $ X 1
$
= 8 , ;o1 ! 2 ! $
-8 $ 1 ;%
o C0O , $ , > 1$
$ . !
o 5 ! = ;9
0 1 1 1



(

Facts: [] , E - 1ro , ! !
Holding )7 () ! , ! ! $
2 $ 1= 0 2 I 0 !
Courts v. Legislature:
o ( ! 0 o, 0
o A 0 »
o ) » 0 »
o ) , !
o ) $ 2 1$ % r,
o # ’
o $ ! 0
o 4 , ! 2 1 1
o 5 $ L - $ 2$ 0
1 $
e ! 11 1 $
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IV(a)(i) — Causation: Cause in Fact )
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IV(a)(ii) — Cause in Fact: Weaknesses in But-For Causation )
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IV(a)(iii) — Cause in Fact: Market Share Liability (Proportionate Liability) )
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-> Negligence & Products liability

Facts 8 ™ 1 1 1 ! , 1 =7 =, 2
T 14 = ¢ , I R

L ’
Holding ' 0 !'$ ) I!'D

o : 1 $ Don’t need privity to be held liable

o &H I + % + ; ! 1t 3 0

$ ! » » !
o Miftr of car knew it wouldn’t be used by the dealer, so it has a duty to make
sure its finished product wouldn’t put others in danger
o Liability rests on foreseeability

o 7T 1 ) ' D; ’ 1 3 0 ” $
LI 29 LI LI I
2 2 0 ? $
o 5 >
0 . 3
o + 1 0 0 > $
" ! ; 10
) ) ! $ C 2 = ! ! $
&6 1 0 0 $ 0 6 ! = 0 :
# 1 $ 1 1
Exceptions , r 1 0 N , $
9RQ o $ $ $
o 4 ! | 1 1
0 ! J 1 =
1 K o ) ID 8 11
o 40 0 ! $ )
o * > * !
! ? %

MR




o & $
o " $% $
o ( 1% !
o & ! s
&, 1=>
1
IX(b) — Strict Products Liability ) E
Facts: = , , , $ ) ) : |
# 11 n 0 H §= P,
! 0% » # 19
Holding Manufacturers incur absolute (strict) liability when an article
proves to have a defect that injures humans
o " $ ! ! 1$ $ 6 2 0
$ ! ;
o 4 I, » $ !
o E' ! $ > , 0 ) ID
" ! 0
Reasons for Strict Liability to govern Product Liability:
o 2 ! [ !
o — $ 13 1.3
! > ! #1
o ( $ . [ !
o & ) $ $
o ? 1 1
o 1$ ! !
Wt
o 1 0% 1 10 1
o (
o " $ ;$ 013
o ) 1 $ Ut 11 1
$
o 2 "0 ) 5
o & $ ! » $ 0
. >, 1 71
0 2,
o ( ))
o " NT ;
o5 ) 1D " J 0 K
o ( 1 1$ 1$ ,2 $
o & )
o ) 0 LK
o 5 $ 6 !
o + 1 ;




IX(b) — Negligence & Products Liability ) EP
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Joint & Several Liability
TTs always want joint liability — will argue single indivisible injury and As must pay — so
ITs aren’t punished if any of the As are insolvent

AFFIRMATIVE DEFENSES: Vicarious Liability
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1 certainty (51% probability)

o [lIs will argue: just need a lega
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o Beatrice will say:

o Exposure = #

CAUSATION: Proximate Cause
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Directness Test:

o []s wantto: > D I ! ! H !
$ ! ! ; 1 9
o As want to: $ o ~ 2
$ 121! , 95 0
[Is will argue
o Against Grace: [[s will say:
o Assume Negligence
n $ 6 ,
= ! ! ! 6
, 0
o Evidence C ;1
=/
e 750 (! . ! 8 $ 1T —
C ! ! )/ !
C $7)7 R >RQ
o ° ( ! ! ! 8 $% !
1 - ! $ )/ $
$7)7 S
o 8 $ + 1 11 L V4
! ! $ ! ' 97)7 M
] /0!
e C I, 0 19
o /7 I #1 , !
LD VAR # 0 97)7 QQ
o TCE from Grace property reached Wells G&H
= P 2 C.+, 1, Y,/ !
2, . 1$ /"7 "probable"
carcinogens 7) 7 ERJ
.t /"7 A ) 24
, | , > 299 C !
$ - @ 0 2 expert 1,
1 DI , $7)7 PY
* Dr. George F. Pinder? " § % " 19
e JIC , $ ?
C 1+)]7)7ERY
L 74 1, 3
$ 9
o - » health problems actually caused by TCE
= EPA ! . ] '$ !
! # ! ! !
! 0! 2?9
7)7Q19
= OSHA ! $ )/ 14 0
0 ! . 10 1 0

RS



2 11 0 ! $1 7)7

PI
= Dr. Vera Byers, 2 PQ
LH 9 rt ] , 11
0 L 2,
! # L ! !
! ! ! 17)7 QE
=  Dr. Shirley Conibear? 0 !
! 2 $ 1! $ .,
# ! # g ! $
\ ! ! !
)/ 10D 2 20 2 2 2 1
$ 97)7 g
* Dr. Saul Cohen? ! 2 g !
$ 113 ',
! !
17)7 B
= Dr. Robert G. Feldman? g
8 @ O ( -1 2 .,
0 $ /1% #
, . 2] . K7)7
M> R9
o Against Beatrice: [[s will argue:
o/ 2% & ! , ! I, 1t 5
o Medical tests suggest link between cancer and exposure to TCE
. - ! . s s # 1
, ? C I+ !
s s 9
e /99 SS > (! ) ! 15
10 13 — S
+
o ! J 0 10
[ .
Lo, . 0
1, ? C I'+1
1T K

o [East Woborn Residents were exposed to TCE through their tap
water coming from wells G and H
. 0% , > |
!, , 1$ , C '+



(@)

» 1$ 3 12
= 3 % 3 P> 8
. ! )/ $ $11
$ 6 ! ! ! > !
! r, 9
o Wells G and H were contaminated by ground water
=+ 1
o @(/°710 11 ornt
1 1
' . s '
C I+
e @CC o . !,
’ C I'+1 0! &
e " 1 o ,
$
o 7/ /"7 11 8 !
! C
o TCE was present on Beatrice’s property
= 2?2 C 1+ I, SRM SS
. 1, 1 1 1$
$ ’ L
!
= C 1 $ ! 1$ 8
Q ! 1QQ ! ,
. 24
o Beatrice negligently disposed of TCE
n 1
v ' s
0 , ! ! g
As will argue
o Grace will argue:
= 7 # B * ! LY
, 1 2 # 0 ! )/
$ ! 7% &0
! 16 ?% 9 )/ $
* . $ 1c g
° )/ $ *
$, C ; I
;M > | 0 , #
a. 7 )/ ! :
), .# T,

0



d )/, , 1.0
$ # ! $ ! $ I
99 ! $ # P,
C , o9
. C ! ! 0 )/17/7&)1 %
! ; # !
g R ! o !y Cc ; 1$ /77
1 )/!$ 0! 0
! . . . $ 0
g " ( C L 0
1 , 0
9B » ! n 1
0 ! )/ 2 9 QR Q
g 8 $ B ! , 0
2 ! i
0 LI V4! 29 QP
09 750 + , $ 0
1 ! $ 13 1 C
$ S ; $ 1 1
0! ! 2 # 210 LI V4!
0 8s 'l ! ,
1 1 $ 1 C )% $
> )/ 9, ! 9
B ! ! 6 g
9 », E , > 1
, C._.+H
§ 7 11 1 )/ &
2@ 29
9 0 , 1 0
$ 1$ /1% C
! 19
?%$ $ , C.+
! r,, 1'$ $1C
g
, C.+, & IC !
C o , > )) ?$
$ ! » >
s ! $ ,
! H > | 0



¢ 7 1 1$ C 1 1
$ $1$ ! 16 c ;
7$H &0 2 $ 9

$ 2?2 C_+1 $ 7$ &0 !

! 16 9

§ 2?2 C.+ 1, 6 10 /
?%$

9 +1 C.+$ $ ! 2 ’
0 s $ s$!IC
, 9% 7$ H &0 ! 6
c 9

o Beatrice will argue:
= No causal link between negligence and harm

° Y/ 8 !
1 0
° ) ,
o ! 1,
2?9
o : 2 2 9
e ) g
o (1! '3 !
9
= Intervening causes
° 0 contamination of the river by other
companies , 0 9
o ” 0
. C '+
. , Y/ 1 0
02 ! 0 9
o /0 )Y/ ', 2
8 ; » ! 9
o — 0 *
1 0% 0
° Y C 1+ ! ! /i
$ 6 0
o 2?2 C, ! 7 S 7
SE
o 2?2 +, ! SR S M
o ? . . 18
! 9
n 0 1
$ 6 0 9




$ 09
o 8 2, 0 0 2
2
0 *
> %
n 1 I
1 1 0
] H
e $
e B unjust qualities of directness test
o $
$
LI ! $ 1 $
» $ ! 9

o Overseas Tankship (U.K.) Ltd. V. Morts
Dock & Engineering Co., Ltd) M
= Directness Test as set forth in Polemis
is unfair

$9

! 9
Directness Test is not functional for
the inconsistent results it would vield.

Foresight Test:
o D should say L , > ’
! $y) 1 g
o P should say ; 1 0 !, ! ,
! ! H » !
[Is will argue
o Against Grace: [[s will argue:
o 8 cC ; ! )/ 13 $ $
2 1§ $ 9
¢ $ ! J K 4 , 11 »
1 $ 9
o $ J! K
o 7 !
o 4 $ Y/ , ! M, 9



o ) ! ! 6 !
)/12&C 0 $
6 )/ 19
o 8 % ; 0 $ ; 0
# 18 % , ! !
! 0 2, ! 9
o C 1 J K )/ 94
Y, '$ 0 , 2
! 1 6 9
o 4, 1 $ $ I, 1$
1$ . 3 ! 1$ 2§ LI
o $ )/ 1, , | ?$
! g
o C 2 2 N/ ! $ 101 # I
g
o C ! . ! !
2 )/ # $ ! 9 C 2?9
! , . 1C ! ,
! ! )Y4)
o C ; ! )/'$ 0o 97
$ 0 Y/, !
2?3 !, / 6 13
2 C 1+ 1 $ # !
. 9
o Against Beatrice: [ [s will argue:
o 4 $ 8 ; !
D 1 0 !
! ?3$ 9
° 4, $ 8 ;
! D 1 Q7 1 0
! ?93$ 9
o 4 $ 8 ; !
D 1 0 !
! ?3$ 9
° 4, $ 8 ;
! D 1 Q7 1 0
! ?3% 9
As will argue
o Both:+ , ! $ 10 0 !
o B$0 $
= H
$ 9 0o ! . $ 9
o g



O O

1 [ . 0
o g
n ” $ 1 |
$ 9
Was it foreseeable that TCE would cause leukemia?
[
. 7 | : 7 !
0 # )/ !
° ” intervening factors? 8
$ 13 ;K
e (C 1
% # ,
Grace will argue:
¢
o) ! ! .
9 Y/ # 0 ! $
. 3, )/ ! 9
o ! ! )/ ! 1 C ;
» ! $ 0% # ! ’
,»
o > T T 0 .
%
o C # ! ! $ 9(
$ ! 11 # %
o 1 20&IC , ! 2, 0!
, W4 2, # %) ! )/, !
;s ! %
o * ! ! SES$ 4
B ( 2 1 20&IC $ /!
. , . ! ! 0 2, %
C ! 0 $ ! . 1! !

e & !
° + ’ ’ ! Q 2 !
o -+ 11 )/
° 18 1
° $ 0 Q , $ !
° $ 2 8 !
° following intervening factors? 8
$ 13 Q

o P 8 1 0



2?2 C 1+h 9

° 7 &0 0! $ $ , Q 12 C
I+
o 2 C 1+, 2 o , 2 Q
, intervening factors? 8
$ 1 $ ? C 1+
7$ H &0 , alreadyO !
e 2IC ! I )/ larger quantities

I linadequate disposal methods

Hindsight Test:
o D should 0 9
o P should D $ ! I @
0 n3$ 1 0 ! 9

[Is will argue

o Against Grace: [[s will argue:

9 4, J 8 1 K C Y/
$ 10 9
y B(+7, IC YA , 1
, D 1
1) 6 ’C # 0 1 >, 1
! )/$ !
$ 1 ) 7)7 9 P
1) 0 1 A ,
$® /77 1 $ )/
)/ .
)/ D1,
9 4, J # 1 K C !
1, 1 !, . ?9$
9
) 2 C 1+, , , 2%
9 4 g !
1, 1 1,
9 4 g1 1
A 12?8 9
$ 4 J g1 K I K ,

o Against Beatrice: [ [s will argue:

) # I
9 + 0 1( ! SPE ? , !
10 g
) J7 K/7"7 (! $ 1 Y/,

$$



= 150 /# , , ! )/ #
$ ! .
g - , ! s $1 .
5 ( $ ., 2 n .,
. 1% # 2
2 2 1 21! !
9 B I+
# 0 0
10 r 0
B> ! !,
’ ! ! ! 19
§ 2 2 ! 0 #
9 R $ )y =2 C
PE $ Yy, 2 +
0 2 , c.+ 0 !
9 + / 2?9 0! !
? C_+
0 C 1, , CcC.+
9 ’ r, I,
2, 11 Q
9 4 # ! 1,
$ 0 1'$ 1, ,
0 o ,
09 # ! ! !
$ E?2 $ )/ !
09 8 . 11! *1 1 # !
09 # ! 8 1 0
! 1 0 1
I g
As will argue
o Grace will argue:
79 )/
9 ! )/ $!
$9 , 0
1 0 !
g = !
, # 01! !
1§ 1
8y 8 # 0 ! )/
, 1§ 1 $ $, ;
! )/ ! o9
9 E 1, > C .
+



$ B ! ! 6 )/
C
9 C ! . ? C.+
19 $1! C ! y ! ,
0 . »
09
9 8 0 , I 0§ ,
$1! / ! 0 12 C.+3$%
— SS
9 8 1@ ’ ’ 01 L V4
)9 4 4C # ! =; !
o Beatrice will argue:
9 8 ! $ 1 $ Y/, $
1 $ $
)/ ?
1 0% $ . H 9
ii. ) ; 0 D/, Q ! .
iii. ) ! 0 < 2, v > !
1. 7 11 ?$ ’
%
iv. ! $ SRP> S !
DAMAGES: Emotional distress
o ", ! ” 1 $ *1
Impact Rule !
o 4 6 & 6 nsg
o 7
o 7 15 &
o [/# ! ! 1$
o |4
s 4+ 1 LK )/ . . 1
o 8 1$ >
-7 , ! . ,
$ ,
n ) 1 1
!
Parasitic Recovery
o ( , $ 0 !

Intentional Infliction




o 7% ! !

o )
Zone of Danger
o 4= D ! " 2
o) $
o 7 $1 , » # ! . !
o ) ! 1
0 »8 = , !
Bystander recovery
o 4 * ! . ;
=% % %
o ( , 11 : ) 0
= ! Y/, ' $
! $ ! !
o ? ! $* )/
o 8 H ” 1
4 & - & O
50 = I,
!
/ 1 1 . 11
1 1
' B ! 1 1% $
% 8 , $
¢ + 1 0
1 8 ; 2
1
E $ 1 1
$ 2 l'
M $ o =,
Q 50 = , ! 0
9 ! 1$
! 2
% !
0 1
19 !

DUTY: Duties of Owners and Occupiers of Land

o ( & OERR I ERM

%



=1 , 8
o OERM I !
n |’
8 , & 9
! 19
! 1
! 1 0 . $ 1
, ] I I T
i I ERR ! , !
19
, F !
o @' F 18 11 $ 3
o 8 10, 8 ! 10
1 . ; $ 1
- ! $ .
1 1
o 8 1 0 , $ ! # % 21
1 ) . ” 0
# ’ 1, §$
& 9
o =, 8 1 0 . # !
!, $ $ &
o @! OERR 8 , T, ! .
$ ! &
o 7 $ 2
1>0ERR
o @ OERR !
o ? I10ERMS$ $ = 0 ! b
o 8 ! 0 !
o @! OERM ) ! 1o E'
! o, »" » ! 0
o OERM , . !
o 472 8 ! 12 OERM
n 8* 1
1r; 0 ! # $
o ? 2 1 8 0 , !
18 1 0 1 $
o . , $ 1 OERR ! ERM
o 8 8 2 8
o C 1 > | ’

&,



o
= $ 1 0
o 4" ]
" $
B& , ;
= ( " 1:0
= B&
= 7
o 7 C
= 8
o 7 & *8
. Q
= C , & !
o)
o ! » ! $! X
o (
" $
o & »
o) ! !
= 4
o 8 ! '3 1
DI , I
I, -> 1 0%
= = 8 $ 1
, !
$
o 8 *&
o ( 18 ; 1968
. 2 8 ! $




o N ) I . & SQR I 1
, I . 0 , I 11
$ 1 >
. 01 & I I .
I -
e & 1, I 1 0 1 1
Q
= "0 P 77
(@) =
o & 1:0 I $ $*
1.0 . 11 1.0 % Ho1
n ( $ ]
o ' 1:0 . 0 , 10 H# 1
11 # 1
O = $ =
= 8 0 1
= " # 7% H 6
o ? 1 , 1:0 , 2?9 » !
2 $* ?
o 8 SRP 1 10 % 1$
o _
1( ! $, 1= o
1
STRICT LIABILITY
I
“#(5 % Ej % :
' % 4 I I % 4
? % % 9
% & ! %4 ! % &
"-"B % $ E) % %
4 I ' E
2 ? I I &1 % % 4
!
2 & % I %
2 % & ? !
2 7 % I %%
2 I
2 2 %%

PE



%
%
2 4 &
! % 4
2 o !
9 Plaintiffs’ Arguments:
9 ) $
2, !
. # 11
! L
! $1
$
9 + 1
1 1
0 Q
: .
) I
1
1 28
g ! 1
L
0 1
DI!$ 2
1, 3
; g
09 D !
1 1 1
$ # !
1 1§19
1 /|
1
09 @ Y/
09 4
» 1 $
09 )/ !
0 9 ! » $
$ #
10 .$
#9 $ 0
$ ! $
#9

9 Both Defendants’ Arguments:

PM



9 8 ; 0 ” ! 9

1 # D) 2% 13 ! $ !
)
$
! 2 ! 2 8 11
$
9 ) g , ! !
s s $ !
9 2 > |
EY Ps arguments specific to Grace:
9 8 11 $ ! / 1
Y/
$9 ! J ! 2
2 0 1! 2 0 ! ! !
, I K7 ) Q
9 5 )/ ! ! 0 WANE L V4
D 1 . 11 | I . . !
0 D )/ 7 )RS
19 1 I I
9 Q 0 $ !
' V4 !
g ! ) !
# ! 1, 1
s 7 0 , 0 $ ! !, + 11 1
! )+/)N +4(
9 C ! ” 2 !
o+ 1 , | C ! Y/
! $ 20 29 $ W%
0 4 1 1
0 1 I , ! 01 H$2$
MI Grace’s Defense:
9 ! SRM $ ! 0 !
$ & »
I & $ 1$ LY $
9 2 . . C L
9 + 1$ 7, %%
9 ) !
Q9 Ps arguments specific to Beatrice:
') ! ! # ! $ : #
0
$ 73 ! 0 !
# 1 Q » )/ ;

PQ



9 ! 1$ 8 !
g $ ! ! Y/
9 ) ; NG
! 2 ! g
19 # 0
9 8 X # ! I, $1! ! 0
I
g » 0
0 I
RY Beatrice’s Arguments:
9 ! $ 9( $
L 5 8 $
$ 41 1& ! 9
9 ) . M1
6 X 0 0!
19 ) . ! I, ! ' 0
9 ! ! .
1 11 , ! 1 1
$ 1 1
g ’ ’ $ 12 D #
g = 011 $ 2?9 D
9 Skinner’s Directed Verdict: 8 11 0 $ 2
0 ! ! !
! , ! H g
9 +1 $ oy g »
. o , § ! 7 )
IR S
$N & ; N Q
9 , $ J . %K
19 8 LL
9 $ SRM , . s 2? C
, ! * 12
9 2 % . , 1 1 $
SRM $ , » 1,0 $ 9
H 1$ I,
9 7 2 > D I LY
$
NUISANCE

PR



9 Private v. Public Nuisance

8 ( 1 $
$ — 0
9 " 1 !
0 $
g9 =1rr 0 !
» r;
! 1
9 1.0



